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The growth of disability accommodation is 
moving integrated absence management (IAM) 
professionals to reach out again to our peers in 
the workers’ compensation (WC) field.

For overall effi-
ciency and effective-
ness, it was never the 
preferred strategy to 
have WC operating in 
isolation. Absence man-
agement has always 
overlapped with WC 
and creating greater 

integration is the focus of IAM. We have often 
reached out to our peers in workers' compen-
sation, and we invite you again to collaborate 
with us on case management and return to 
work (RTW). The case for cooperation is more 
compelling than ever.

Let’s start with basics: A disability is defined 
as ANY physical or mental illness, injury, or 
health condition that limits a person’s ability to 
engage in physical, social, or work activities. 
The term “absence management” is used to 
describe a process that minimizes or prevents 
employee absence or lost work time. This pro-
cess often includes a number of stakeholders 
with an interest in the employee’s return to pro-
ductivity (e.g., employee, supervisor, HR, medi-
cal provider, insurer, etc.) The concept of paying 
employees when they spend time off work due 
to illness or injury began in the U.S. in the early 
1900s, when workers’ compensation insurance 
became law in most states. 

During the ‘30s and ‘40s, employee “safety 
net” insurance evolved. Social security was 
enacted in 1935, and was later amended in 1956 
to include disability coverage. A federal unem-

ployment insurance program also became law in 
1935. Non-occupational, employer-paid health 
and disability benefits came about in the ‘40s 
and ‘50s as a result of the rising labor movement 
in America as well as an employer strategy 
designed to attract the most desirable employees 
in a competitive post-war labor market.

More recently these paid benefit programs 
have been integrated with other state and fed-
eral leave and disability programs — such as 
paid sick leave ordinances, federal Family and 
Medical Leave Act (FMLA), and Americans 
with Disabilities Act (ADA). The combined 
effect has seen an increase in the time away 
from work that employees are entitled to when 
they have an illness or injury. 

Even with the many advantages of coordi-
nating these programs, WC occupational dis-
ability and non-occupational disability operate 
with only nominal links to other programs. 
After more than 25 years, there are still silos, 
and I hear the comment, “our IAM program 
doesn't include WC” on a regular basis.  Many 
have argued the professional differences 
between Risk Management and HR. WC oper-
ates under the jurisdiction of state workers' 
compensation laws, while short-term and long-
term disability (STD and LTD) operate under 
the federal Employee Retirement Income 
Security Act (ERISA).  However, WC has more 
alignment with state leave laws than with dis-
ability. WC professionals are used to dealing 
with multiple state WC laws, whereas disability 
is typically managed under a plan.  It is one of 
the reasons why the silos bother me so much.  

When utilization of the Family and Medical 
Leave Act (FMLA) began to increase, we thought

An Invitation to Workers' 
Compensation Professionals
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We figured out how to use the profes-We figured out how to use the profes-
sional knowledge of all stakeholders, sional knowledge of all stakeholders, 
and we broke down the barriers. and we broke down the barriers. 
I know first-hand that there is I know first-hand that there is 
opportunity to make the shift to IAM.opportunity to make the shift to IAM.
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The EEOC announced in May that home improvement 
giant Lowe’s will pay an $8.6 million penalty as part of a 
four-year consent decree. For employees who exceeded the 
company’s maximum medical leave of absence (first set at 
180 days, then at 240), Lowe’s had an inflexible policy to ter-
minate, with no discussion about individual accommoda-

tions. This settlement makes clear that employers’ policies 
limiting the amount of leave may violate the ADA when 
they call for the automatic termination of employees with a 
disability after they reach an inflexible leave limit. To learn 
more, visit http://dmec.org/2016/05/17/lowes-pay-8-6-mil-
lion-settle-eeoc-disability-discrimination-suit/.

John C. Garner
CEBS, CLU, CFCI, CMC

Chief Compliance Officer
Bolton & Co

The Equal Employment Opportunity Commission 
(EEOC) in May announced it is monitoring a “troubling 
trend” that employer disability programs are driving 
employment policies in a way that may violate the 
Americans with Disabilities (ADA). The EEOC said these 
policies “may cause many workers to be terminated who 

otherwise could have returned to work after obtaining 
needed leave without undue hardship to the employer.” The 
announcement targeted as especially troubling, “employer 
policies that require employees on extended leave to be 100% 
healed or able to work without restrictions.” To learn more, 
visit https://www.eeoc.gov/eeoc/publications/ada-leave.cfm.

On December 1, new Fair Labor Standards Act rules 
will open overtime pay to millions of employees formerly 
categorized as exempt. Under the new rules, anyone earning 
less than $47,476 annually ($913 per week) cannot be consid-
ered exempt; this is more than double the former ceiling of 
$23,660. The new regulations also establish a mechanism for 

automatically updating the ceiling every three years. To 
recoup higher costs, some employers may shift costs to 
employees for some benefits such as dental, vision, and dis-
ability. To learn more, visit http://dmec.org/2016/05/18/dol-
updates-overtime-regulations/.

In May, the EEOC gave employers guidance on how to 
align employee wellness programs for compliance, as part 
of final program rules for Title I of the ADA and Title II of 
the Genetic Information Nondiscrimination Act (GINA). 
The rules govern what incentives employers can provide 
when requesting health information from employees and 
their spouses, when the employer is providing health or 
genetic services as part of a voluntary wellness program. In 

some instances, the more restrictive EEOC rules for ADA 
and GINA compliance may supersede less restrictive rules 
in the Health Insurance Portability and Account-ability 
Act, as amended by the Affordable Care Act. The DMEC 
Legislative Updates blog includes details about the 30% 
and 50% incentives for participation. To learn more, visit 
http://dmec.org/2016/05/23/eeoc-issues-final-ada-gina-
rules-wellness-programs/.
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State-mandated disability plans provide 
partial wage benefits for employees who are off 
work due to a non-occupational disability. They 
are regulated and overseen by state agencies. 
Currently, five states offer disability benefits for 
employees who are unable to work due to a 
qualifying health condition: California, Hawaii, 
New Jersey, New York, and Rhode Island. 

Puerto Rico also has mandatory 
insurance requirements. 

For most employees, the 

availability of disability insurance 
is a positive benefit for recovery time 

and general well-being. In my own experience 
in leave management, employees who are 
uncompensated during a disability must often 
return to work (RTW) sooner than recom-
mended by a doctor or traditional duration 
guidelines. This could cause setbacks resulting 
in longer and sometimes permanent disability 
or poor performance. Studies also show that 

“workers with unmet needs for leave may expe-
rience more stress, more work-family conflicts, 
and even worse health outcomes.”1

Also, for the employee who is truly unable 
to work, the financial hardships of leave can be 
unsustainable.1 The financial strain can also 
help cause comorbid mental health conditions, 
making it nearly impossible to predict disability 
duration or recovery times. This is a negative 
for both employees and employers. Beyond bet-
ter employee health outcomes, paid leave may 

reduce employee turnover, which saves money 
for employers in the long run.2 

However, as any human resources specialist 
knows, 10% of employees take up 90% of our 
time. The trouble with paid time off is that it 
reduces RTW incentives. In our experience as a 
multi-state employer, the states that mandate 
partial income replacement for disabled work-
ers have higher leave and duration numbers 
compared to non-statutory disability states.

FEATUREFEATURE

      RTW Challenges with 
Statutory Disability   
             Bene� ts

“In our experience as a multi-state employer, the states 
that mandate partial income replacement for disabled 
workers have higher leave and duration numbers 
compared to non-statutory disability states."

Integrated Absence Management
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McMaster-Carr

10  |  www.dmec.org

It’s a whole new world
of employee benefits

Pacific Resources

is able to ask the

tough 
questions,
because we're

not afraid

of any of the

pacresbenefits.com 860-986-4870

Do you
know what

disability

related
absence

is co$ting
your company?

Disability
& Leave
Management

Absence
Management

Life &
Accident

Voluntary
Benefits

Benefits
Administration
Consulting

Private
Exchange
Consulting

Dental

Vision

Global
Benefits

Executive
Benefits



It’s a whole new world
of employee benefits

Pacific Resources

is able to ask the

tough 
questions,
because we're

not afraid

of any of the

pacresbenefits.com 860-986-4870

Do you
know what

disability

related
absence

is co$ting
your company?

Disability
& Leave
Management

Absence
Management

Life &
Accident

Voluntary
Benefits

Benefits
Administration
Consulting

Private
Exchange
Consulting

Dental

Vision

Global
Benefits

Executive
Benefits

http://www.pacresbenefits.com


Two of the states have RTW incen-
tives built into their statutory disability 
programs: Rhode Island and 
California. They cover partial wages if 
a recovering employee can RTW on a 
reduced schedule. States also can curb 
abuse by requiring an employee to 
attend an independent medical exam. 
This mandatory exam is required in 
order to continue to receive benefits; 
New Jersey, California, and Rhode 
Island have this, but they are much less 
likely to use this provision than an 
employer who is in a voluntary plan.

Another way to help prevent abuse 
and improve RTW results is to adopt a 
voluntary plan of self-insurance instead 
of participating in the state plan. The 
states place various requirements for 
employers that self-insure. All five 
states except New York require the 
employer to opt out if a private plan is 
going to be administered. And in 
Puerto Rico, an employer must admin-
ister the government plan for one year 

before establishing a private plan. In 
Hawaii, employers can begin a private 
plan immediately, but all benefits must 
be paid on Hawaiian soil. The 
Hawaiian Temporary Disability 
Insurance website provides a list of 
authorized carriers.3 New Jersey pri-
vate plans can only be established on 
the first day of a calendar quarter, and 
employee consent is required when 
implementing a contributory private 
plan for the first time. 

All self-insured employers in statu-

tory disability states must meet qualifi-
cations for equal or better benefits than 
the state plan. However, once all com-
pliance aspects are met for each state, 
there is more flexibility for self-admin-
istering. But qualifications for disability 
can be better regulated and thus yield 
better RTW results. 

Choosing a voluntary plan over the 
state plan has pros and cons. The cons 
involve administrative complexity: a 
multi-state employer might need differ-
ent short-term disability (STD) plans 
for different states. It also can be more 
expensive in the short-term because the 
state plans are either partially or com-
pletely employee-funded, so the com-
pany will have to pay nothing or a 
reduced wage rate for people who are 
receiving statutory disability benefits. 

Despite administrative complexity, 

voluntary plans can reduce employer 
costs in different ways. If an employer 
decides to self-insure, STD programs 
have built-in tools, people, and depart-
ments that focus on RTW outcomes. 
Most STD and LTD programs will 
have integrated absence management 
programs, RTW incentives, and even 
help navigating the Americans with 
Disabilities Act (ADA) if needed. Using 
a vendor’s assets can help an employer 
navigate an employee's RTW in a 
seamless way. 

Besides voluntary plans, RTW 
prospects can improve when you work 
with all other aspects of leave. 
Statutory disability has significant 
interaction with the Family and 
Medical Leave Act (FMLA) and the 
ADA. An employee on leave could be 
involved with just one, two, or even all 
three of these. 

Statutory disability benefits are 
built around compensation. FMLA has 
nothing to do with wages and every-
thing to do with job protection: it is 
federally protected unpaid leave. The 
ADA is an interactive process involving 
accommodation for a disability. In this 
complex environment, constant com-
munication with employees is vital. 

© 2016 Liberty Mutual Insurance. Insurance underwritten by  
Liberty Mutual Insurance Co., Boston, MA, or its affiliates or subsidiaries.

@LibertyB2B

ABSENCE MANAGEMENT    |    DISABILITY    |    GROUP LIFE    |    VOLUNTARY

Your employees  
are indispensable.
We help them feel that way.

At Liberty Mutual Insurance, we understand your commitment to people 
and their importance to businesses like yours. We help you take care of 
your employees by working with you to offer quality benefits programs that 
protect what matters most to them. You have a passion for your business. We 
have a passion for protecting it. To learn more, talk to your broker or benefits 
consultant today or visit libertymutualgroup.com/employeebenefits.

“FMLA only provides 12 weeks of protected 
leave, whereas all of the statutory disability 
plans offer wage benefits well beyond that 
timeframe. This is where the ADA process can 
be helpful in picking up where FMLA left off.”
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Instead of letting an employee slip 
through the cracks during a leave, 
make sure the employee remains 
accountable by requiring an updated 
FMLA certification or documentation 
with each office visit. Compliance with 
all FMLA requirements and state spe-
cific laws will keep the employee in the 
loop regarding their status with 
the company. 

Constant verbal 
communication is 
critical to ensuring 
employees out on 
disability leave 
will maintain a 
close connec-
tion with their 
employer. A 
voice to go with 
the ink on the 
form letter notices 
will create a deeper 
tie to the employer 
while the employee is out 
of work and potentially make 
them feel that their return is 
important to the company. Any nega-
tive feelings that an employee has 
toward the employer will only increase 
the absence duration and create fur-
ther challenges as the case progresses.

FMLA only provides 12 weeks of 
protected leave, whereas all of the stat-
utory disability plans offer wage bene-
fits well beyond that timeframe. This is 
where the ADA process can be helpful 
in picking up where FMLA left off. 
Sometimes, the interactive process 
cannot begin right after the 12 weeks 
of protected FMLA time. But as soon 
as the window opens, it is important to 
begin that conversation. By being 
upfront about FMLA and ADA from 
the beginning of a leave, the interactive 
process can be clear from the outset. 
Constant contact and deft leave man-
agement will make sure that this is 

completely seamless.
Workers’ compensation (WC) 

does not come into play until a WC 
claim is denied. When that happens, 
the employee can file for disability ben-
efits. Throughout a WC claim and the 
transition to leave, it is important to 

keep on top of all of the 
same issues 

with 
FMLA 

and 

ADA: 
constant 

medical updates, 
open communication, and careful 
tracking of the leave. A WC claim that 
transfers to leave can get lost in the 
shuffle between carriers and depart-
ments. In many companies, the teams 
managing leave and WC claims are dif-
ferent, so interdepartmental communi-
cation and openness become critical. 
The employee’s transition from a carrier 
to a vendor can create a vacuum, so the 
employer can be a resource and a bridge 
between the employee and the carrier. 
This creates more of a feeling of the 
company watching out for a disabled 
employee. 

As I briefly touched on earlier, 
vendors can also be helpful in the 
RTW process due to the tools and 
checkpoints they provide. Many ven-
dors have RTW predictors and time-
lines to help guide the process, usually 

including goals for duration and curb-
ing abuse. However, as many adjusters 
and case management professionals 
would agree, the caseload can create 
trouble in paying individualized atten-
tion to cases that need it the most. 
Tools and resources can help, but the 
employer should not rely solely on the 
vendor to accomplish these goals. With 
difficult cases, the employer represen-
tative and the adjuster can both use 
their resources to help facilitate the 
best outcome for returning to work.

Statutory disability is an evolving 
landscape. In 2016, we have seen paid 
family leave laws pass in municipalities 
such as San Francisco and states such 
as New York. The current climate is 
creating more opportunities for paid 
leave. Therefore, due to the greater 
potential for longer duration, higher 
frequency, or even abuse, it is impor-
tant to begin the leave process with 
FMLA and ADA information and con-
tinue to keep that constant contact 
with the employee. For most employ-
ees, mandatory paid leave can be a pos-
itive influence on the employee’s 
situation, as well as on the company’s 
workforce as a whole. But with the 
potential for return-to-work challenges, 
it is important to create an open 
human resources climate that practices 
constant vigilance.
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The medical marijuana movement is begin-
ning to drive public policy in ways that may 
erode the federal “zero tolerance” policy against 
marijuana in the workplace.

The Drug Enforcement Administration 
(DEA) is expected to announce soon whether it 

will reclassify marijuana from Schedule I (the 
most restricted drugs) to Schedule 

II under the Controlled 
Substances Act. The DEA 

has promised an announce-
ment about this “in the first half” 

of 2016.
Whether or not marijuana is reclassified in 

2016, “It is coming, it is just a matter of time,” 
says Edward Canavan, VP of Workers' 
Compensation Practice and Compliance, 
Sedgwick. The rapidly growing medical mari-
juana movement now has marijuana-friendly 
legislation in 39 states. If the federal govern-

ment reclassifies marijuana, this may compli-
cate drug testing for employers.

The Schedule I listing of marijuana allows 
employers to test for marijuana and terminate 
employees who test positive. The Drug-Free 
Workplace Act of 1988 set the standard for pro-
moting a workplace free of intoxicants, legal or 
illegal; it is required for qualifying federal con-
tractors and grantees, and is promoted as best 
practices for all others. In the past, litigation has 

upheld drug testing, even in states with legal-
ized medical marijuana, as illustrated in two 
recent lawsuits.

In Coats v. Dish Network (Colorado 
Supreme Court, 6/15/2015), the issue was 
whether a Colorado law protecting lawful off-
duty conduct also protected against termination 
for medical marijuana use. It did not, despite 
factors favoring plaintiff Brandon Coats: he had 
a valid license to use medical marijuana, and 

      Medical Marijuana Erodes
"Zero Tolerance"

“If the federal government reclassifies marijuana into 
the less restrictive Schedule II category, this may 
complicate drug testing for employers.”

        Federal Drug Policy
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there was no evidence he ever used the drug while on duty or 
that he was ever observed in an impaired state at work. The 
Colorado Supreme Court held that the lawful off-duty con-
duct law refers to both state and federal law and that Coats’ 
conduct was not lawful under federal law.

In Garcia v. Tractor Supply Company (U.S. District 
Court of New Mexico, 1/27/2016), the court noted that the 
law’s language did not require employer accommodation of 
medical marijuana cardholders. The court also rejected 
Garcia’s argument that he was terminated because of his 
serious medical condition, on the logic that “using mari-
juana is not a manifestation of HIV/AIDS.” Alyssa M. 
Smilowitz of Jackson Lewis PC noted, “The Court’s decision 
followed the holdings of similar cases in California, 
Colorado, Michigan, Oregon, and Washington.”

New Definitions of “Impairment”?
If a drug test is given as a result of reasonable suspicion 

(meaning other behaviors or physical factors existed that 
indicated impairment), a positive drug test is used to validate 
that suspicion. 

One DMEC member, a senior human resources execu-
tive in a healthcare company, offered to comment anony-
mously. “In a reasonable suspicion drug test, no amount of 
legal or illegal drugs in the body system is permissible at our 
company,” this person said. “We don’t make a value judg-
ment on the level of the drug as compared to legal limits. 
Our policy simply states you can’t test positive…we don’t 
want anyone who is impaired caring for our patients.”

Safety is such a critical issue in some industries — 
including healthcare — that this margin of safety certainly 
seems beneficial. What is the alternative? A work environ-
ment requiring case-by-case, individualized assessments of 
relative level of impairment could be a nightmare for line 
managers, putting safety and productivity at grave risk.

Even so, some medical marijuana advocates want to make 
impairment the core issue. Under Delaware’s law, an employer 
cannot terminate a medical marijuana user due to a positive 
drug test alone. The employer must show that the employee 
possessed or used the drug at work or was impaired on the 
job. However, the law and supporting regulations do not 
define "impaired," leaving that open to litigation, which has 
not happened yet, according to Delaware attorney William 
Bowser, partner in Young Conaway Stargatt & Taylor, LLP.

Marijuana and alcohol testing have significant differ-
ences. Blood alcohol levels directly indicate level of impair-

ment, but most testing for marijuana does 
not detect the THC (delta-9-tetrahydrocan-
nabinol) that causes impairment. Instead, it 
detects carboxy THC (THCC), a metabo-
lized form of THC stored in fat cells for 
days or even weeks. 

THCC does not cause impairment, but 
it indicates that the person ingested THC at 

some point. Most testing firms set 50 nanograms of THCC 
per milliliter as the trigger for a positive urine test. Hair, 
saliva, and blood tests also may be used. The Colorado mari-
juana law specifies that a driver with five nanograms of 
THCC per liter of whole blood is driving impaired. 

“Right now, it’s easier to prove that somebody is 
impaired on alcohol than on marijuana,” said Canavan of 
Sedgwick. “Marijuana impairment is determined by visu-
ally examining someone, which can be unreliable. We really 
need an effective, reliable test for impairment by THC.”

829375_DMEC-3.5x4.75_AD_v7outlines.indd   1 1/26/16   3:49 PM

"Right now, it’s easier to prove that somebody 
is impaired on alcohol than on marijuana."
Edward Canavan, VP of Workers' Compensation 
Practice and Compliance, Sedgwick
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Blood testing is the most accurate 
technology available. It can measure 
both THC and metabolized THCC; 
when testing blood for marijuana, 
employers should clarify which one 
the testing firm is reporting on. Yet 
blood testing is inconvenient, expen-
sive, invasive, and still does not iden-
tify level of impairment. 

Saliva testing closely approximates 
blood testing and is performed conve-
niently in the field.1 It indicates mari-
juana use within the last four to eight 
hours and is in pilot stages of imple-
mentation as a test for driving 
impaired in America and Canada, 
notes Christine Moore, PhD, VP of 
Toxicology Research & Development, 
Immunalysis. She noted several coun-
tries have already approved saliva test-
ing for marijuana use by drivers, 
including Australia, Italy, Spain, and the 
United Kingdom.

Medical Marijuana Movement
The federal government’s position 

against marijuana has significantly 
eroded in the last three years during 
rapid adoption of medical marijuana 

by many states. With only a few excep-
tions, federal law or drug enforcement 
agencies have not used their powers 
under the Controlled Substances Act 
and other laws to shut down medical 
marijuana dispensaries. Medical mari-
juana is 
legal 
in 

24 
states 
and the 
District of Columbia,2 with six more
states considering legislation or ballot 
measures in 2016.3

Although medical marijuana is 
outside the mainstream of American 

medical practice, more than a million 
Americans use marijuana4 to treat
diverse health problems. THC often is 
used for relief from chronic pain and 
from nausea and appetite loss due to 
chemotherapy. Some patients with sei-
zure disorders use the extract cannabi-
diol (“CBD” often delivered in an oil 
base) to reduce seizures. Pure CBD is 
not intoxicating.

The DEA’s promise to review policy 
began when eight U.S. senators chal-
lenged the effectiveness of the DEA’s 
program in Mississippi that grows mar-
ijuana for all federally sanctioned 
research. DEA Acting Administrator 
Chuck Rosenberg, who survived a 
media firestorm last November after 
calling medical marijuana “a joke,” is 
now reportedly more positive about 
research. 

On March 30, 2016, at the National 
Rx Drug Abuse & Heroin Summit in 
Atlanta, “Rosenberg said that he sup-
ports increased research and that we 
should ‘let the science decide,’” said 
Mark Pew, SVP of Prium, a workers' 

compensation medical consulting 
firm in Georgia. @Work con-

tacted the DEA’s Office of 
Congressional and Public 

Affairs, but a spokesper-
son did not respond to 
questions.

If marijuana were 
reclassified to Schedule II, 

it would still be heavily 
restricted.5 Other powerful

Schedule II drugs include 
cocaine, fentanyl, methamphet-

amine, and oxycodone. Two drugs 
based on synthetic THC were 

approved in 1985, Marinol in Schedule 
III, and Cesamet in Schedule II.

Can the federal government down-
grade marijuana to Schedule II and still 
require a “zero tolerance” policy in the 
workplace? The answer may hinge on 
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one phrase: Schedule II includes a sub-
category of “currently accepted medical 
use with severe restrictions.”

As more people use medical mari-
juana in more states, employers face 
more conflicts with employees who 
claim marijuana, CBD, or other 
extracts are a medical necessity. The 
flash point may be CBD: 16 states 
have “compassionate use” laws allow-
ing CBD oil for patients with seizure 
disorders,6 and 15 of them approve
only CBD, not broader medical mari-
juana; all 16 CBD laws were passed 
since 2014.

Recreational marijuana is legal in 
Alaska, Colorado, Oregon, 
Washington, and the District of 
Columbia. It is on the November bal-
lot in Florida and likely to reach the 
ballot in California, Massachusetts, 
Nevada, and other states. A majority 
of Americans believe marijuana 
should be legalized.7

Health Benefits of Marijuana?
Most employers ignore CBD 

because it is not a safety issue like THC 
and licensed physicians do not pre-
scribe CBD (let alone THC) for several 
reasons: 
• As	a	marijuana	extract,	CBD	is	a

Schedule I drug, so prescribing CBD
is illegal under federal law; physi-
cians can only “recommend” it.

• There	is	no	uniform	CBD	purity
standard, making accurate, consis-
tent dosages virtually impossible.
This is true also for medical mari-
juana, with the exception of
Marinol and Cesamet.

• The	therapeutic	effects	of	CBD	are
not fully understood.

• The	process	of	extracting	CBD	also
captures THC in varying amounts,
depending on the level of THC in the
marijuana plant. Some marijuana
varieties are bred for high concentra-
tions of THC, others for high con-

centrations of CBD and low THC, 
and others for other qualities. 
Despite the marginal medical sta-

tus of CBD or THC, some state laws 
are attempting to elevate them to pre-
scription drugs. In New Mexico, state 
legislation and case law both require 
employers to pay for medical mari-
juana for employees with workplace 
injuries. In other states, similar 
attempts were defeated on appeal, 
Canavan said. “Some carriers have told 
us that they do not want us to autho-
rize marijuana for claimants and that 
they will accept responsibility to defend 
against a bad-faith claim,” he added.

All other medications are dis-
pensed through a pharmacy under the 
parameters of evidence-based medi-
cine. But in New Mexico, a physician 
could recommend marijuana to a 
worker with a back strain, “the worker 
could go to a marijuana dispensary, 
talk with a poorly trained person 
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behind the counter about different 
marijuana strains and ways to ingest 
it, and make a purchase,” Canavan 
said. This unregulated, confusing 
environment could result in the 
worker overdosing and having a medi-
cal crisis — “and the employer would 
bear the full cost and responsibility,” 
he said.

Before marijuana could enter the 
medical mainstream, it would take 
several years for research and prac-
tice to produce a reliable evidence 
base for medical decisions about uti-
lization. “If (marijuana is) resched-
uled, employers and administrators 
will be challenged in properly 
addressing the efficacy of marijuana 
utilization until proper research is 
finalized providing evidence-based 
guidelines,” said Canavan.

Shifting Cultural Factors
“The zero tolerance policy will never 

go away,” said Mark Pew of Prium.
That may hold true among federal 

contractors, which includes most large 
employers. But for employers with no 

federal contracts, other factors drive 
decisions about drug testing. In work-
places that are primarily entry-level 
jobs for young people, marijuana use 
may be so prevalent that pre-employ-
ment testing creates more problems 
than it solves.

Restaurants and retail aren’t the 
only industries affected this way. “At a 
conference in Colorado, a woman in 
the front row said her construction 

firm was forced to stop doing post-
accident testing,” Pew said. “She said 
if they didn’t, soon they would have 
no employees left. Other people were 
nodding their heads in agreement.” 
Under conditions like this, he said, 
some employers may choose to test 
only when a person obviously appears 
impaired.

These shifting cultural factors 
affect all employers. Quest Diagnostics 
Employer Solutions, which processes 
more drug tests than any other organi-
zation, noted in 2015 that positive tests 
for marijuana, cocaine, and metham-
phetamine all increased substantially 
in 2013 and 2014 after a decade of 
decline. The first year of increasing 
positive tests was 2013, and in 2014, the 
overall positive results for all drugs 
combined increased by 9.3%. In 2014, 
overall marijuana positive results were 
up 14.3% and up by 6% even in the 
safety-sensitive workforce (commercial 
drivers, train operators, airline, and 
nuclear power plants).8 Quest has not
yet reported 2015 figures.

Conclusion
The growing popularity of medical 

marijuana is putting pressure on the 
historic zero tolerance drug testing pol-
icy followed by federal contractors and 
other employers. Marijuana advocates 
are attempting to change this policy. 
Major challenges could arrive soon if 
marijuana is reclassified as a Schedule 
II drug. Even if this change does not 
occur or it is tightly contained, federal 

and state legislation will continue to 
threaten the zero tolerance policy. 
Formerly black-and-white employment 
practices might become more nuanced, 
with attention to multiple issues related 
to level of impairment.
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Clear, legally valid job descriptions 
including “essential job functions” are 
incredibly useful for many key func-
tions in hiring and return-to-work 
(RTW) programs. They are especially 
valuable during litigation over jobs 
requiring high skills and physical 
demands, most commonly found in 
utilities, police, fire, and some manu-
facturing or transport industries. 

The most legally defensible essen-
tial job functions are identified in a 
formal worksite study that typically 
validates several key items:
•	 A	list	of	tasks	that	are	truly	essential	

job functions
•	 Physical	and	cognitive	capacities	or	

special skills needed to perform the 
tasks

•	 Valid	testing	criteria	to	determine	
whether a job candidate or returning 
employee is able to perform the tasks. 
A validated study like this can be 

expensive and most employers use a 
simpler process. Frequently, talks 
between a case manager, supervisor, 
and employee are sufficient to produce 
a less robust job analysis that is ade-
quate to help form the basis for an 
RTW plan.

But many things can turn a “sim-
ple” RTW case into an Americans 
with Disabilities Act (ADA) claim: 
extended disability duration, signifi-
cant impairments, or a workplace that 

is not supportive to a returning 
employee. To avoid negative outcomes, 
a validated job analysis provides 
important data to support a more 
thorough and effective case manage-
ment process. It may also help deter 
litigation. Plaintiff attorneys may con-
clude they will need a higher level of 
evidence to prevail in court against 
employers that use validated job analy-
ses, said Dan Biddle, PhD, CEO of 
Biddle Consulting Group.

ADA-Based Tool
But even lacking the advantage of 

a systematic job analysis program, case 
managers can use another tool to 
improve their effectiveness. A partial 
job analysis based on six criteria, iden-
tified below, specified in the ADA, can 
bring rigor to the RTW process, ADA 
accommodations, litigation, and other 
functions.

“You can apply this to any job in 
America, and you would be able to 
identify its essential functions,” said 
Biddle, who developed a tool based on 
the six criteria. Knowing the essential 
functions can bring focus and effi-
ciency to several functions in claims 
and case management. Many of 
Biddle’s clients use this tool but chose 
not to comment on their experience, 
an increasingly common corporate 
practice. 

Biddle developed a six-step review 
tool to help employers determine 
whether job duties are “essential” under 
the ADA. The tool also may help culti-
vate the cooperation of returning 
employees and ADA claimants. A key 
goal of the ADA is to reduce unneces-
sary restrictions and blockages that pre-
vent qualified individuals with 
disabilities from applying and compet-
ing for job opportunities. The process 
of accommodation based on objective 
job analysis was written into the ADA 
as a key tool toward that goal.

Using this tool “actually increases 
the application and employment rates 
of qualified individuals with disabili-
ties because it will remove artificial 
barriers — changing duties from 
‘essential' to ‘not essential’ when that is 
the case,” said Biddle.

Section 1630 of the ADA in 1990 
included six criteria to determine if a 
task or function is essential to a job. 
Biddle’s tool summarizes the six crite-
ria in an acronym, FCLASP, with these 
parts:
•	 Fundamental:	Does	the	job	exist	to	

perform this duty?
•	 Consequence:	What	is	the	conse-

quence if this duty is not performed 
or not performed well?

•	 Limited:	Is	this	duty	distributed	
over a limited number of employees 
(reducing options to reassign job 

A Tool for Using and Defending Job 
Analyses in ADA and Section 503 Cases

Program Showcase:
Job Analysis Tool Supports Accommodation
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functions)?
• Assignable:	Can	a	job	duty	be	read-

ily assigned to another incumbent
without changing the fundamental
nature of the job?

• Specialized:	Are	incumbents	placed
in this job based on training and
special categories of abilities?

• Percent	of	time:	How	frequently	is
this task performed?
It’s convenient to apply the

FCLASP criteria in sequence, but every 
job has unique factors causing nuanced 
interactions between the criteria. For 
example, if a task is performed very sel-
dom, this criteria often makes the task 
nonessential but not always. A task or 
duty may have great consequence, or 
only a limited number of employees 
may be available to perform the task. 
How many times in a ten-year period 
does a firefighter have to drag a heavy 
person out of a burning building? The 
percentage frequency may be low, but 
the consequence is life or death.

For that reason, one of Biddle’s cli-
ents, a fire chief, stated in court, “We 
don’t accommodate, period.” The chief 
held that at a fire scene, firefighters 
must be able to perform any function. 
However, the work environment and 
functions of a firefighter are so rare as 
to make this job almost unique in this 
regard.

FCLASP Limitations
Over time, a case manager can 

become competent at working with the 
nuanced interactions between the 
FCLASP criteria. Once the essential job 
functions are identified, however, the tool 
does not analyze the physical capacities 
needed to perform them. FCLASP 
doesn't replace a complete job analysis.

When testing a job candidate or a 
returning employee for job readiness, 
Biddle said one of the most accurate and 
defensible procedures is to require a 

work sample test. This requires an accu-
rate recreation of the actual work site 
and tasks. Much more convenient is 
simple strength testing or other physical 
tests — but if these measures are not 
validated, the employer has made a 
legally weak “inferential leap,” he said. 

When compliance officers from 
the U.S. Department of Labor or the 
Office of Federal Contractor 
Compliance Programs are visiting a 
worksite, they review lifting require-
ments. “If the employer’s weight han-
dling requirement is a rounded 
number, this can sometimes reveal that 
it’s not been validated,” said Biddle. 
Compliance officers may give more 
credibility to specific measures such as 
“must carry 68 pounds up to 12 times 
per shift, over irregular surfaces.” 
When compliance officers see numbers 
like this, he said, “they may leave that 
item alone, at least during the initial 
review, when they are trying to find 
more obvious hiring infractions.”

Another Layer: Section 503 
The ADA is the primary federal 

driver of employer efforts to accommo-

date, but it is not the only one. 
Revisions to Section 503 of the 
Rehabilitation Act of 1973 require fed-
eral contractors to periodically reassess 
jobs for changes to essential job func-
tions. Section 503 applies broadly to 
most large employers, because it is not 
limited only to the work units per-
forming federal contract work but cov-
ers the entire organization. “The 
FCLASP review process can be a useful 
tool to help employers identify which 
job duties are actually ‘essential’ under 
Section 503 and the ADA,” Biddle said.

Conclusion
The six criteria for assessing essen-

tial job functions prescribed by the 
ADA give employers a valuable tool for 
effective accommodations and RTW 
case management. Embedded in this 
tool is the broader purpose of the ADA 
to reduce unnecessary boundaries and 
increase workplace fairness, with 
potential to support greater employee 
loyalty and prevent ADA claims.
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RTW Case Study:
Litigated FMLA claims

There are times in an employee’s 
life when he or she needs to be away 
from work, but ultimately, the goal is to 
return. The Family and Medical Leave 
Act (FMLA) was enacted to help work-
ers balance medical needs and family 
emergencies with workplace demands. 
And while the law guides employers on 
how to properly respond to employees’ 
leave requests, many employers find 
managing FMLA leaves and FMLA 
compliance to be a costly struggle. 

While on its face, leave of absence 
management appears to be straightfor-
ward, there are significant nuances to 
consider. For instance, many states 
have their own leave programs and def-
initions of what constitutes an “imme-
diate family member” for FMLA 
compliance purposes.

Failing to obey all of these rules — 
federal, state, and local — can result in 
legal costs, brand damage, and employee 
engagement issues. This article will 
review two cases involving FMLA leave 
in association with employee perfor-
mance issues that resulted in litigation. 
We will discuss what went wrong and 
effective practices for employers to fol-
low in scenarios like these. 

Neither of these cases involve return 
to work (RTW) from disability leave, yet 
both cases had disability-related issues. 
Even where no formal disability case is 
involved, some employers apply RTW 
case management to extended FMLA 
leaves. In both cases below, that approach 
would have promoted attention to FMLA 
issues as well as early intervention for 
potential disability issues.

FMLA Abuse and Litigation
Complying with these complex 

legal and administrative responsibilities 
can be burdensome for employers. This 
is particularly challenging in situations 
where an employer is contemplating 
separating an employee because of poor 

performance. While FMLA does pro-
vide employees a level of job protection, 
the law permits companies to deny a 
leave or decline to reinstate an employee 
after a leave based on a planned job ter-
mination, assuming the employer has a 
legitimate and nondiscriminatory rea-
son for the termination. 

For example, employers may lay off 
an employee on FMLA leave as part of 
the company’s workforce reduction plans 

if the employee would have been laid off 
regardless of their leave status. Similarly, 
an employee who would have been ter-
minated due to misconduct is not pro-
tected simply by invoking their FMLA 
leave rights. However, an employee’s job 
cannot be terminated simply because the 
person is on FMLA-qualified leave. 

Many labor disputes arise from 
employers terminating employees on 
leave. These disputes often turn into liti-
gation with employees alleging wrongful 
job termination. The number of FMLA-
related lawsuits has grown dramatically 
in the past four years, from 291 suits in 
2012 to 1,139 in 2015, according to the 
Administrative Office of the U.S. Courts.

If an employee on an FMLA-qualified 

leave subsequently sues the employer for 
wrongful job termination, the burden of 
proof is on the employer to show that the 
employee would have been terminated 
independently of their taking leave. To 
verify that an employee on FMLA-
qualified leave was about to be termi-
nated due to performance issues, the 
employer must provide the employee’s 
performance record and other documen-
tary evidence indicating sub-par work. 

Employee Performance Issues and 
Employer FMLA Compliance

“The legal and administrative
burdens of FMLA compliance 
are not for the fainthearted.”

By
Lais Washington JD
Compliance Consultant, Leave Services and 
Accommodation Services                            
Liberty Mutual Insurance 
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Recent cases demonstrate the diffi-
culty proving that an employee who 
was on an FMLA-qualifying absence 
was terminated due to inferior work. A 
case in point is Hartman v. Dow 
Chemical. The plaintiff in the lawsuit, 
who prior to her leave had favorable 
performance reviews, followed the let-
ter of the law in notifying the employer 
of pending surgery for psoriatic arthri-
tis, which fell under FMLA-qualified 
leave, and was granted leave. 

Upon the plaintiff ’s return to work, 
she was criticized for “poor perfor-
mance,” specifically the failure to com-
plete a number of tasks that other 
employees had to assume. Thereafter, 
the employer discovered a 60-hour dis-
crepancy in the hours the employee 
recorded on her time sheet and the 
hours she was physically at work, 
which led to her termination. She sub-
sequently sued the employer for wrong-
ful termination, arguing that the time 
sheets failed to reflect work she had 
performed at home each evening. 

The U.S. District Court ruled in 
her favor, finding that the plaintiff was 
terminated for exercising her rights 
under the FMLA. In this case, the dis-

crepancy between the employee’s per-
formance ratings pre- and post-leave, as 
well as the timing of the investigation 
into the time sheet discrepancy, caused 
the court to question whether the 
employer’s termination of the employee 
was due to the employee’s use of FMLA. 

In Preddie v. Bartholomew 
Consolidated School Corporation, the 
plaintiff, an African-American teacher, 
sued his employer after his contract was 
not renewed because of alleged poor 
performance and multiple absences. The 
plaintiff attributed the absences to his 
diabetes and his son’s sickle cell anemia. 
The plaintiff sued the defendant for 
wrongful job termination, based on 
claims of racial discrimination, disabil-
ity bias, and retaliation. Although the 
Seventh Circuit Court of Appeals ruled 
against these claims, it permitted the 
case to proceed under FMLA. The court 
ruled that an email from the teacher 
notifying the school’s principal that he 
was taking leave to care for his son con-
stituted notice of FMLA-qualifying rea-
sons for the teacher’s absences. 

Furthermore, the court found in the 
plaintiff’s favor, determining that the 
employer had interfered with the 

employee’s FMLA rights since one of the 
stated reasons for terminating the teach-
er’s contract was his “absences,” which 
were related to FMLA-qualifying condi-
tions. This case clearly points out the 
need for training managers and supervi-
sors about FMLA. If the principal had 
been properly trained in how to address 
employees’ need for leave, he would have 
been able to properly request certifica-
tion to support the leave request.

Hard and Soft Costs
When an employee is not at work, 

the big picture costs for the employee 
and the employer are numerous. The 
legal and administrative burdens of 
FMLA compliance are not for the 
fainthearted. Not only can the finan-
cial repercussions be severe, public dis-
closure of the legal proceedings can 
tarnish an employer’s reputation. Leery 
of the litigation and reputational back-
lash, some employers may become 
lenient — approving an employee’s 
leave of absence for dubious medical 
and other FMLA-qualifying reasons. 

When employers fail to police the 
small percentage of the workforce that 
looks to use FMLA for questionable rea-
sons — additional vacation time, long 
weekends, and so on — honest and 
hard-working employees end up doing 
more work. Frustrated by the employer’s 
lack of action, they become increasingly 
disengaged in their jobs, spreading their 
discontent throughout the organization. 

Another unintended consequence 
of employer inaction is that it establishes 
a pattern of FMLA abuse; for example, 
inadvertently sending a message to all 
employees that the company likely will 
not request certification of an alleged 
health condition from medical care pro-
viders for FMLA-qualifying leave. 

What’s an employer to do? Mana-
ging FMLA leave starts by realizing that
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Whether your company is small or large, using internal resources or relying 
on vendor expertise, Spring can help piece it all together.
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Compliance Makeover:
Systematic Compliance Review of IAM Programs

As the world of unpaid, job-pro-
tected leave laws continues to grow, 
employers are continually aligning their 
policies and practices to support inte-
grated operations. Unlike integrated 
disability management in which major 
upgrades are made to key insurance 
silos only once or twice in a decade, 
today’s integrated absence management 
(IAM) environment requires an ongo-
ing upgrade process.

The drivers of change in the IAM 
universe are the Family and Medical 
Leave Act (FMLA), the Americans with 
Disabilities Act (ADA), and the many 
related state and municipal leave laws. 
Return to work (RTW) from disability 
leave, productivity, and cost reduction 
remain important, but now they are 
pursued in compliance with leave laws. 
Disability is not managed in isolation. 

The Equal Employment Opportunity 
Commission (EEOC) underscored that 
on May 13, 2016, by announcing that 
home improvement giant Lowe’s will pay 
an $8.6 million penalty as part of a four-
year consent decree. For employees who 
exceeded the company’s maximum med-
ical leave of absence (first set at 180 days, 
then at 240), Lowe’s reportedly had an 
inflexible policy to terminate, with no 
individual accommodations.

As a last line of defense against seri-
ous, costly mistakes, your organization 
should employ a checkpoint on any 
employee termination for an extended 
leave of absence, a failure to return to 
work, and/or an inability to perform 
job duties due to medical conditions. 
Only allow terminations after a full 
review rules out any potential conflicts 
with FMLA, ADA, and state or local 
leave and disability laws.

Groundwork for Alignment
But your prevention effort should 

be woven into daily operations as well. 
Many employers maintain an ongoing 
effort to coordinate all of their IAM 
programs. If your organization wants to 
do a compliance makeover to adopt this 
approach, the first step is to perform a 
critical analysis of how well each pro-
gram is operating in compliance with 
the appropriate law(s). Once you know 
your underlying processes are correct, 
you can then explore ways to get them 
aligned and working together.

Because FMLA administration has 
so much overlap with so many other 
programs in the IAM universe, it can be 
the place to start. Checkup questions for 
FMLA administration include:
•				Do	you	have	lawful	and	complete	

policies and paperwork processes in 
place, and are they up to date? 

•				Is	your	program	—	whether	in-

house or outsourced — processing 
leaves correctly?

•	 Do	employees	know	how	to	request	
leave? 

•				Are	your	managers	trained	to	recog-
nize a potential FMLA claim (even if 
not specifically requested by the 
employee) and play their role in 
starting the process? 

•				After	a	leave,	are	employees	appro-
priately returned to their positions 
upon certification of fitness for duty?
Next, how does your ADA adminis-

tration look? As a result of the ADA 
Amendments Act (ADAAA), employers 
should generally no longer be asking 
whether to accommodate but how to. 
Check-up questions for ADA adminis-
tration include: 
•				Does	your	organization	have	an	

ADA policy? 
•				Has	it	been	updated	since	the	

ADAAA was passed?
•				Do	employees	know	how	to	request	

an accommodation? 
•				Are	your	managers	trained	to	recog-

nize an employee’s request for an 
accommodation? 

•				Do	you	have	a	system	to	launch	em-
ployees into the interactive process? 

•				Do	you	have	procedures	for	docu-
menting the process? 

•				Do	you	perform	follow-up	reviews	
to assess the effectiveness of 
accommodations?

By
Jaclyn Kugell JD
Morgan, Brown & Joy LLP

Aligning IAM Programs to Comply with
FMLA and ADA Requirements
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Too many leave laws?

How is your workers' compensation 
(WC) process working? Historically, 
several factors allowed the WC process 
to operate in isolation. That approach is 
no longer viable — if it ever was — 
because now, most WC injuries are also 
FMLA-qualifying events. Generally 
speaking, where applicable, FMLA leaves 
and WC leaves should run concurrently. 

And, with the ADAAA’s more lib-
eral definition of disability, WC inju-
ries are often also covered by the ADA. 
Add to this the fact that some state WC 
systems make an occupational injury, 
by definition, a “disability,” regardless 
of severity, and the need for an inte-
grated and coordinated system 
becomes even more evident. 

Facilitate coordination so your 
workers’ compensation and risk man-
agement staff can notify other IAM 
units about claims. An employer’s 

respective departments generally can 
share appropriate and necessary infor-
mation about employees, including 
leave, disability, and WC information, 
within a closely held “need to know” 
circle without violating privacy laws. 
You have only one checkup question 
for workers' compensation: 
•				Is	your	WC	staff	coordinating	with	

other IAM departments about claims 
that will cause absence from work?

Know the Laws
To get your organization’s entire 

IAM effort coordinated, you will need 
to review even more than FMLA, 
ADA, and your disability silos. You 
also must stay updated on the con-
stantly growing list of state and local 
leave laws that apply to your workforce. 
These examples might apply to some of 
your company’s work sites: 

•				About	a	dozen	states	now	have	
some form of school leave law, man-
dating job-protected paid time off 
for employees to attend events at 
their child’s school or day care. 

•				About	five	states	mandate	leave	
time for employees to provide bone 
marrow or organ donation, and 
some include blood donation.

•				Collective	bargaining	units	some-
times negotiate special leave rights 
for their members, and some 
employers voluntarily provide leaves 
for special needs — such as grieving 
after a pet dies.
More than 25 jurisdictions now 

have some paid sick leave, mandating 
employees receive pay and job protec-
tion for, among other reasons, their 
own illness or treatment.

Most employers access external 

Compliance Makeover cont'd on pg. 39
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Studies show that the longer employ-
ees are off work due to a disability, the 
less likely they are to return to work. 
What alternatives to leave of absence can 
an employer lawfully propose under the 
ADA and FMLA in order to keep em-
ployees engaged and avoid or reduce leaves? 

Under the ADA, an employer can 
require the employee to accept a work-
place accommodation rather than a 
leave of absence, if the alternative 
accommodation effectively enables the 
employee to perform the essential func-
tions of the position and does not inter-
fere with the employee’s medical care or 
recovery. If the employee is not covered 
by the FMLA at the same time and the 
employee declines an effective alterna-
tive accommodation, the employer can 
count disability-related absences against 
its attendance policy 

The FMLA is different. If the 
employee has protection available and 
the leave qualifies for FMLA, an 
employer cannot require an employee to 
accept a workplace accommodation 
rather than take an FMLA leave of 
absence but, using noncoercive means, 
can suggest accommodations to enable 
the employee to continue working. If the 
employee declines, job-protected FMLA 
leave is required.

A number of effective accommoda-
tions are available under the ADA and 
are detailed below.

Light duty generally means a tempo-

rary or permanent position that is physi-
cally or mentally less demanding than an 
employee’s normal duties. Examples 
include excusing employees from some of 
the demanding functions of their current 
job or transferring them to a different 
position that is less demanding than their 
usual job. The ADA may require assign-
ment to light duty if the employer 
reserves certain jobs for light duty and 
reassignment to a vacant light duty posi-
tion would not cause an undue hardship.

The FMLA allows an employer to 
offer light duty as an alternative to 
FMLA leave if approved by the employ-
ee’s provider. The employee who 
declines the position may no longer 
qualify for workers’ compensation bene-
fits but is entitled to continue on unpaid 
FMLA leave or may receive pay if there 
are other options, such as PTO or vaca-
tion time available. Time spent working 
light duty does not count toward FMLA 
usage. The employee is entitled to resto-
ration to the original or equivalent posi-
tion when able.

Job restructuring as an ADA 
accommodation, includes redistributing 
marginal job functions or altering when 
and/or how essential or marginal func-
tions are performed. Under the FMLA, 
the employer may alter the functions of 
an existing job to better accommodate 
the employee's need for intermittent or 
reduced schedule leave. 

Modified or part-time schedules are 

required under the ADA absent undue 
hardship. This may involve adjusting 
shift start and end times, periodic 
breaks, or changing when certain func-
tions are performed. Some schedule 
modifications can benefit the employer 
when they keep the employee involved 
and productive, and when full return to 
work is more likely than it is after full-
time leave. And of course, modified 
schedules are what FMLA intermittent 
or reduced schedule leaves are all about. 

Transfer or reassignment to a 
vacant position is a reasonable accom-
modation under the ADA if there is no 
accommodation that will keep the 
employee in the original position. The 
employee must be “qualified” for the 
new position (e.g., has the required 
skills, experience, etc.) but does not need 
to be the best qualified person for the 
position. Watch for more on reassign-
ment in my next column! 

An employer can require an 
employee to transfer temporarily to 
another position during FMLA inter-
mittent or reduced schedule leave if the 
need for such leave is foreseeable, the 
position better accommodates recurring 
periods of leave, and the employer pro-
vides equivalent pay and benefits to the 
employee. The employer must still allow 
the periods of leave supported by a cer-
tification. The employee is entitled to 
reinstatement to the original position 
when FMLA leave is no longer required.

Enabling the Employee to Continue Work

COLUMNCOLUMN Employee Engagement
During SAW & RTW
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Complying with the Complexities of the 
ADA and ADAAA: Using Leave as a 
Reasonable Accommodation

Just over 18 years after enactment of 
the Americans with Disabilities Act 
(ADA) of 1990, the law was amended by 
the ADA Amendments Act (ADAAA), 
which took effect on January 1, 2009. 
The ADAAA retained the original ADA 
definition of disability but expanded the 
interpretation of its terms. The intent of 
the ADAAA is to encourage broad cov-
erage of individuals with disabilities. 
Employers are expected to place less 
emphasis on determining whether an 
employee is disabled and focus instead 
on the interactive process to identify a 
reasonable accommodation so that dis-
abled employees can perform the essen-
tial functions of their position. 

A special challenge for employers 
comes when an employee requests a 
leave as a form of reasonable accommo-
dation. This can be especially confusing 
when the request for leave comes on the 
heels of time away from work that was 
protected by other laws and/or company 
policies and these have been exhausted. 
The ADA was not intended to be a leave 
law (remember, its goal was to provide 
opportunities for individuals with dis-
abilities to work, not to miss work), but 
one of the outcomes of the ADAAA 
expansion has been an increase in 
requests for additional time off work, 

both continuous leaves and sporadic 
absences. The Equal Employment 
Opportunity Commission, which 
enforces the ADA, has developed guid-
ance to assist employers when faced 
with a request for an extended leave as a 
reasonable accommodation. 

A key consideration in such cases is 
whether attendance is an essential func-
tion for a position. When evaluating a 
position to determine whether atten-
dance is an essential function, several 
factors should be considered, such as 
staffing, overtime costs, enforcement of 
attendance rules, job descriptions, train-
ing requirements, and other leave poli-
cies. If it is determined that attendance 
is an essential function of a position, 
then the next question is whether the 
time off requested is reasonable or if it 
will cause an undue hardship for the 
employer. 

Unlimited, indeterminate, extended 
leaves, without regard to attendance 
guidelines, are not typically considered 
reasonable. Nor are irregular, unpredict-
able schedules, such as an open-ended 
request to come and go as needed. In 
contrast, shorter durations of leave are 
more likely reasonable, such as a couple 
of days per month, especially when the 
employee can complete the essential 

functions before and after the leave and/
or with minimal assistance from co-
workers. Keep in mind the facts of the 
specific situation will dictate the out-
come and must be thoroughly analyzed. 

It is also important to remember 
that a leave of absence may not be the 
only solution. The interactive process 
may identify other accommodations 
that can meet the needs of both the 
employee and the employer, such as a 
modified schedule, telecommuting, or a 
change in work locations. Keep in mind 
that documentation is critical. Each 
conversation and interaction should be 
captured. This information may be 
needed later when an accommodation 
needs modifying or is no longer applica-
ble. It is also needed for defending alle-
gations of disability discrimination. 

Finally, remember to engage your 
employment counsel — sooner rather 
than later — as you handle complex 
accommodation situations. In a healthy 
scenario, a supervisor has enough train-
ing to spot a potentially complex ADA 
claim and hand it off to Human 
Resources, which begins the interactive 
process and engages legal counsel early 
in the claim.
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Financial wellness is top of mind for 
employers who recognize the important 
role it plays in contributing to their 
employees’ productivity and workforce 
management. A recent Aon survey noted 
that 89% of employers plan to expand 
their financial wellness tools in 2016 and 
80% noted they are doing so in their 
quest to improve employee engagement.1 

Further it is clear that employers are 
on the right track as according to the 
American Psychological Association, 
stress and financial stress in particular 
has a negative impact on health as well as 
cognitive abilities that reduce decision 
making skills.2

Financial well-being is a combina-
tion of many factors. At the core of 
financial wellness is a simple concept, 
having enough money for day to day 
expenses with some more in savings for 
emergencies. Most experts advise to have 
between 3-5 months in savings as a best 
practice. However, building that type of 
savings requires individuals to gain an 
understanding of their personal spending 
habits and learning effective budgeting 
techniques.3

Many people need help budgeting, 
saving, and maintaining their savings to 
reach a modest level of financial wellness. 
They may look for guidance and educa-
tion on how to save better. They may be 
looking for information about the benefit 
options available at work, as well as 
investment options that can help them 

best achieve their financial goals
More employers now realize the 

correlation between financial stress and 
productivity is real and that they are in 
a unique position to promote mutually 
beneficial solutions. In research by 
Prudential Insurance Company of 
America, 82% of surveyed finance exec-
utives agree that their companies would 
benefit from having a workforce that is 
financially secure and 78% feel that the 
employer should assist employees in 
achieving financial wellness during 
working years.3 And according to a
recent study by Bank of America, 79% 
of employers believe workplace financial 
solutions lead to increased productiv-
ity.4 By making financial guidance and
education available on topics like bud-
geting, employers are able to help pro-
vide access to financial planning that 
can put employees on the right path to 
meet all their financial goals. Likewise, 
thoughtful benefit programs can help 
protect an employee’s savings.5 Return-
to-work offerings as part of a disability 
plan help get employees back to their 
whole salary in a timely manner.

These types of employer-sponsored 
financial well-being programs have the 
potential to decrease the risk of financial 
stress. As employers consider strategies to 
improve the well-being of employees, 
they are hearing from many sources that 
financial wellness programs are an effec-
tive way to begin. Employers are in a 

unique position to influence and provide 
information relative to the importance of 
overall well-being, and employees who 
experience well-being are more positive 
about their work experience and experi-
ence less time away from work.6
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In this issue, we'll review the legal 
framework around the sharing of medi-
cal information. This is one of the most 
challenging and confusing issues in 
terms of security and privacy.

Minimum Necessary Standard 
Federal and state laws differ in the 

way they regulate the sharing of medical 
information, but the basic legal principle 
is quite simple. Often referred to as the 
“minimum necessary standard,” an 
employer is not allowed to share medical 
information about an employee for any 
purpose or from any benefit silo unless 
there is a legitimate business reason to 
do so. And when it is deemed necessary, 
the employer can only disclose the mini-
mum amount of information required.

A common employer mistake is to 
copy supervisors and managers on let-
ters and documents sent to an employee 
regarding a medical leave without regard 
to this principle. Does a supervisor need 
to know what kind of doctor an 
employee is seeing, what the employee is 
in the hospital for, or why they are bed-
ridden, or do they only need to know 
when the employee will be off?

However Information Is Obtained…
The Health Insurance Portability 

and Accountability Act (HIPAA) pre-
vents a health plan or healthcare pro-
vider from disclosing medical 
information to an employer without an 

employee’s authorization. Sometimes, 
however, an employer is also the insurer 
of an employee’s health benefits, so the 
employer might receive medical infor-
mation as part of a disability claim. 

Even employers that are not self-
insured have a variety of ways to obtain 
medical information about an employ-
ee’s health condition. Often this type of 
information is provided when the 
employee requests time off or completes 
a medical certification or health insur-
ance application. Even if an employee 
volunteers the information to someone 
in Human Resources or a supervisor 
without being prompted, the employer is 
still obligated to keep it confidential.

Conflicting Regulations
Depending on where you operate, 

you might need to understand and com-
ply with both federal and state regula-
tions. Under the Family and Medical 
Leave Act, although you can’t share 
medical information, you can ask for a 
diagnosis for a serious health condition 
(SHC), although you can’t require it. You 
may only require sufficient information 
to assess that the condition is keeping 
the employee from doing one or more 
essential functions of the job. However, 
under California’s equivalent, the 
California Family Rights Act (CFRA), an 
employer is not allowed to ask for the 
underlying diagnoses or even for a 
description of the symptoms. This 

means that a different medical certifica-
tion form is used in California that has 
no place to enter the diagnoses. To be 
eligible for a CFRA leave, employees only 
have to provide the dates when they will 
be off (if known) and a medical certifica-
tion stating that as a result of the SHC, 
they cannot work or are unable to per-
form one or more of the essential func-
tions of their position.

However, if an employee is eligible to 
benefit from an accommodation (includ-
ing leave) under the Americans with 
Disabilities Act or California’s Fair 
Employment and Housing Act, the 
employer does have the right to know 
what the disability is. In fact, an employer 
can require the employee to provide 
medical documentation to substantiate 
that he or she has a qualified disability 
and needs the requested accommodation. 
Once again, however, the employer can 
only ask for the information required to 
make this determination.

Confusion Abounds
Illustrating how frequently organi-

zations misunderstand the regulations, 
the Office of Civil Rights has received 
over 130,000 HIPAA complaints since 
2003. The most frequent issue investi-
gated relates to impermissible uses and 
disclosures of protected health informa-
tion (PHI), and the fifth most frequent 
issue is the use or disclosure of more 
than the minimum necessary PHI.

Privacy and Information Exchange

Electronic
Security & Privacy
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Is your productivity suffering due to 
financially stressed employees? Fifty-
nine percent of employers strongly agree 
that employees are less productive at 
work when worried about personal 
finance problems, and 60% agree that 
benefits can actually enable productivity, 
according to MetLife’s 14th Annual U.S. 
Employee Benefit Trends Study.

Today, employees continue to worry 
about their financial futures. Only 46% 
of employees expect their financial situ-
ations to get better in the next year 
(down from 52% in 2014), according to 
the study. Fifty-eight percent are worried 
about having enough money to pay their 
bills if someone in their household is no 
longer able to work. And 52% are wor-
ried about their ability to make the right 
financial decisions for themselves and 
their family. 

Employers can capitalize on this 
environment by not just sponsoring 
benefits but also actively promoting 
solutions in ways that resonate with 
their employees. A financial education 
program is a good start. When solutions 
are explained in terms of how they meet 
an employees’ unique needs, there is an 
enormous benefit for your employee and 
for you. 

Optimize your benefit program with 
financial education

Employers today have a unique 
opportunity to drive loyalty and produc-
tivity by empowering employees to 
make informed benefit decisions. 
Employees, particularly Millennials, are 
looking to their employers for help when 
it comes to addressing financial matters. 

The best programs combine:
•	 Education:	Offering	easy-to-under-

stand materials and enrollment 
information

• Motivation:	Delivering	resources	and
effective communications

•	 Action:	Providing	personal	consultations

Five Building Blocks of a Successful 
Program

With four generations in the work-
force, it may seem impossible to meet 
the unique needs of all your employees. 
It’s not. These five building blocks can 
help you build a financial wellness pro-
gram aligned to the needs of your 
diverse workforce.

1. Ongoing. Offer the program year-
round. A strong employee financial 
wellness program is something that is 
“always on.” 

2. Holistic. Focus on the big picture,
not just defined contributions. Help 
employees succeed long-term by focusing 

on every aspect of their financial life.
3. Accessible. Accommodate all

schedules by making it easily accessible 
for everyone. Provide multiple ways 
into the program, whether it’s online or 
in person. 

4. Personal. Provide individualized 
experiences for your employees through 
one-on-one, personal guidance. 

5. Empowering. Help employees 
make informed decisions by providing 
information, education, and individual 
support. 

With a rise in the number of 
employees who believe their employer 
has responsibility for their financial 
well-being, up 5% from last year, now is 
the time to help your organization suc-
ceed by further enriching the benefits 
experience for all your employees. At a 
time when 71% of employees consider 
work to be the foundation of their finan-
cial safety net, by offering the benefits 
they seek along with the support and 
guidance to help them achieve financial 
wellness, you can continue to grow a 
loyal and productive workforce. 
L0416463092[exp0517][All States]
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COLUMNCOLUMN Empowering
Disability

The Long View: Integrating Disability Support 
and Return-to-Work Services Is the Future

The growing costs of chronic illness, 
disability, and workforce absence are creat-
ing tremendous pressure on the Social 
Security Disability Insurance (SSDI) pro-
gram and the Disability Insurance (DI) 
Trust Fund. Congress and federal policy-
makers must find ways to balance SSDI 
system costs against the legitimate needs of 
eligible claimants who deserve access to the 
insurance they invested in when working.

SSDI is the federal insurance program, 
funded by federal taxes, providing monthly 
income to people with severe, long-term 
disabilities. A portion of beneficiaries also 
have long-term disability (LTD) insurance 
plans, which are designed to coordinate 
with SSDI.

Nearly five million former workers 
have entered the SSDI program in the past 
five years, and only a small fraction eventu-
ally leave the program for full-time employ-
ment. In my experience, and backed by our 
own data, many would like to go back to 
work if their condition improves. Congress 
enacted the Bipartisan Budget Act in 2015 
to prevent a shortfall in the DI Trust Fund 
that would have cut benefits. Most lawmak-
ers see the measure as falling short of a full 
solution, and so do I. 

More substantial solutions are pro-
posed by the McCrery-Pomeroy SSDI 
Solutions Initiative,1 which was formed by
the bipartisan Committee for a Responsible 

Federal Budget. For example, “Expanding 
Private Disability Insurance Coverage to 
Help the SSDI Program” suggests employ-
ers adopt automatic enrollment (or opt-out) 
for employer-provided disability insurance. 
The paper suggests fewer people will end 
up on SSDI if they have the income protec-
tion and re-employment support common 
in group plans. 

More people can end their use of SSDI 
cash benefits with the help of the Ticket to 
Work Program, a return-to-work (RTW) 
initiative of the Social Security Adminis-
tration (SSA). The SSA recently sought 
feedback on TTW service providers called 
employment networks (ENs). This positive 
step opens the door to TTW program 
changes that can help ENs more efficiently 
deliver RTW support for beneficiaries. 

Another solution comes through new 
regulations in Section 503 of the Rehabili-
tation Act of 1973. Section 503 rules require 
federal contractors to pursue a goal of 
employing people with disabilities to the 
level of 7% of their workforce. Contractors 
are looking to ENs and other organizations 
for help with this challenging objective. 

These initiatives signal to employers: 
Your role is prominent and expected. 
Anticipate more scrutiny of what employers 
are doing to ensure an inclusive workforce. 
People with disabilities and those who 
experience disabilities mid-career have 

valuable skills and can be vital to your 
organization’s success. Pay more attention 
to workers who use LTD benefits and 
obtain SSDI, because many of them want 
to return to work when their medical con-
dition stabilizes. Work with ENs to identify 
job candidates. The long view is one in 
which employers recognize the capacity 
and contributions of all individuals, includ-
ing those requiring accommodations, and 
bring that value into their organizations.

As someone who operates on both 
ends of the disability spectrum — SSDI 
representation and an EN supporting indi-
vidual RTW efforts — I advocate for 
reforming the Ticket Program as part of 
SSDI reform. The priorities must be remov-
ing barriers to deserving claimants with 
disabilities who need to re-establish income 
via public and private benefits, reducing 
SSA’s administrative costs, and protecting 
the Trust Fund. They are all intertwined. 

Long-term and short-term, we need 
to focus on workforce re-entry when dis-
abling health conditions stabilize. That’s 
good for employers who need skilled 
workers, and most important, it’s good 
for individuals whose futures won’t be 
limited by a disability.
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Behavioral Medical Interventions

More and more we accept that the 
main drivers of workplace absence duration 
are psychosocial factors that aren’t psychi-
atric conditions requiring treatment.1

Instead, they are attitudes and life stresses 
that don’t fit well in traditional treatment 
models. Historically, they have been 
ignored by integrated absence management 
(IAM). Perhaps it’s time to change that. 

In a perfect world, a sick or injured 
employee takes leave, gets good health-
care, is supported by appropriate compen-
sation and rehabilitation programs, and 
returns to work in the shortest appropriate 
timeframe. That positive outcome, or 
something like it, happens in roughly 90 
to 95% of short-term disability or worker’s 
compensation claims. But it’s often the 
minority that don’t go as planned that 
take up the majority of time and resources 
in IAM programs.  

IAM is all about creating the condi-
tions to maximize ideal outcomes and 
minimize or manage negative ones. DMEC 
has long been a leader in the movement to 
break down worker’s compensation, dis-
ability, and leave program silos, and utilize 
accommodations and other tools to maxi-
mize employee health and productivity. 

IAM programs that integrate man-
agement of psychosocial factors are the 
next logical step to improve return-to-
work (RTW) outcomes. To accomplish 

this, we will have to change some of our 
attitudes and try novel approaches. Here 
are some things to consider:

1. Motivation operates on a spectrum.
The employee with delayed RTW is rarely 
simply “unmotivated.” Instead, there are 
competing motivations, including fear of 
re-injury and anxiety about RTW, that 
operate as barriers to success. As the late 
Dr. Ken Mitchell said, “There is no such 
thing as an unmotivated person; he or she 
is simply not motivated to do what you 
want them to do.”2

2. Psychosocial barriers to RTW often
are not psychiatric conditions requiring 
treatment, but they do require a holistic 
understanding of the employee’s life cir-
cumstances. We don’t need to accept a sep-
arate mental health claim to address 
motivational barriers such as employee and 
physician attitudes about work and disabil-
ity, the perception of workplace support, 
and the employer’s willingness to accom-
modate when necessary.

3. Training for claims staff, case man-
agers, human resources staff, and front-
line managers in the workplace is 
essential. One effective tool is motivational 
interviewing,3 but the most important
tool is simply learning to listen to the 
employee’s concerns and offering practical 
suggestions to improve coping, build con-
fidence, and accommodate as appropriate 

in order to facilitate early RTW.
4. Consider including professional ser-

vices into your IAM program. When psy-
chotherapy is indicated, ensure that 
providers are focused on improved func-
tion and not simply symptom relief.4

When there is no psychiatric condition, 
programs such as Progressive Goal 
Attainment (PGAP),5 the Cope with Pain
Program,6 and TeleGard7 are potential
resources with a growing evidence base. 

For employers that already have inte-
grated programs, incorporating a focus on 
psychosocial risk factors and RTW barri-
ers can raise success to the next level. For 
those who are new to integration, it’s pos-
sible to get a head start with a focus on 
psychosocial drivers of workplace absence.
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If you’ve got two or more disabil-
ity vendors, you’ve got seams. But 
what if you have only one vendor? 

As a consultant, I hear the follow-
ing from vendors of all types. 
“Absolutely, our claims process is 
seamless.” Nevermind that there is 
one person who handles short-term 
disability, another the long-term dis-
ability, a third the statutory leaves, 
plus a nurse, a vocational rehab spe-
cialist, an MD, and occasionally a cus-
tomer relationship manager. There are 
seams everywhere.

There are a few strategies out 
there in the vendor marketplace to 
make the process as seamless as possi-
ble, but unless you have one person 
doing everything for everyone all the 
time, there’s always a seam. The issue 
is not “is there” but rather “how 
many” and “how much impact.”

No program or process is really 
“seamless.” What you want to avoid 
are those invisible gaps that a claim 
falls into like an inconsistently man-
aged transition between two separate 
payers for short- and long-term dis-
ability claims. 

Also, you want a single point of 
contact so your employees aren’t being 

contacted by a variety of people, each 
with their own need for information. 
This can be confusing to someone 
who is sleeping poorly due to pain or 
has any number of other difficult 
symptoms.

You want seamless, but realisti-
cally, you’re going to end up with 
some seams. So the best outcome is 
that the seams you end up with do not 
impact the claims process: it is “seam-
less-like.” Let there be seams, but 
make sure the seams don’t create fric-
tion and don’t represent weak “tear 
points” in the fabric of services that 
your vendor partner is providing.

And how are you going to ensure 
that you achieve this?

When selecting a vendor to pro-
vide services, you will be shown the 
“seamless-ness” of their service deliv-
ery models. They’ll use the term 
seamless when they sum up elements 
of their presentation. 

When assessing the vendor capa-
bilities you should request a list of for-
mer clients. I typically recommend 
you talk with at least four clients, but 
six is better. You want three current 
clients who are about your size and 
preferably in the same industry. More 

importantly, you want three former 
clients who are no longer with the 
vendor for whatever reason.

Call them. 
Ask about their experience with 

the actual claim process. Ask them 
how it went. Ask what problems they 
encountered and how the vendor 
resolved them. Ask about timeliness of 
decisions and payments and overall 
claimant satisfaction (“seam” indica-
tors). And then just sit back and let 
them talk about their experience with 
that vendor without too much direc-
tion or focus. Some seams might 
impact you less, while others might be 
a recipe for disaster given your organi-
zation’s claims history and risk factors.

To paraphrase Forrest Gump, 
“seamless is as seamless does.” Kick 
the tires, lift the hood, but talk to for-
mer clients most of all.

If you’ve got two or more disabil-If you’ve got two or more disabil-
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The Allsup Advantage Includes a History of 
Innovation and Outstanding Success

As an industry leader for more than 30 years, Allsup is the nation’s premier disability representation company® 
helping more than 250,000 customers secure the SSDI bene�ts they deserve. Our clients and customers bene�t from 
continuous process improvement and a package of services speci�cally designed to work together. Allsup is a valuable 
resource that bene�ts individuals with disabilities as well as insurance carriers, employers and TPAs. We have built 
our reputation by o�ering many helpful services, including:
	 •	 SSDI	Representation	Services 
	 •	 Return-to-Work	Services 
	 •	 Benefits	Verification	Services 
	 •	 Healthcare	Insurance	and	Exchange	Services 
	 •	 Medicare	Coordination	Services

To	learn	more	about	Allsup	services,	please	visit	www.allsupinc.com.
For	other	questions	and	inquiries,	please	contact:
Steve	Perrigo,	Vice	President,	National	Accounts	and	Business	Development
(615)	574-9125		•		s.perrigo@allsupinc.com

With Allsup’s assistance and comprehensive level of services, our clients can bene�t from consultative value and 
custom solutions to realize measurable and cost-e�ective results. 
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these regulations are complex, thorny, 
and burdensome. Given these chal-
lenges, together with the significant hard 
and soft costs of noncompliance, many 
employers seek assistance from special-
ized FMLA management providers. 

Such providers have the knowledge 
and expertise to help an employer 
develop clear FMLA policies, ensure 
the consistent application of these poli-
cies, and train managers to document 
and proactively address employee per-
formance issues. 

In situations involving an FMLA-
qualifying leave, a specialized provider 
can serve as a trusted intermediary, han-
dling all FMLA-related correspondence 
and other communications between 
employees and the employer, while deal-
ing directly with healthcare profession-
als. Providers also can discern and 
examine questionable leave requests and 

help employers achieve consistency in 
enforcing proper and lawful disciplinary 
actions across their organization.

Despite all the administrative bur-
dens, FMLA provides important bene-

fits. Effective compliance helps 
employers improve employee engage-
ment, retention, and recruitment, 
while avoiding both the hard and soft 
costs of poor administration.
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A New Level of Absence Management, 
Designed  by Our Customers 

For a generation, Matrix has led the market in 
designing absence management solutions to meet  
our clients’ needs and exceed their expectations. 
Today that means we have comprehensive ADA 
support and the industry’s most sophisticated 
technology including exceptional mobile connectivity. 

Our unique mission remains to continuously improve 
the experience of our clients, claimants and stakeholders 
while we deliver best-in-market outcomes.

Learn more at matrixcos.com 
or reliancestandard.com

FULLY INTEGRATED  
ABSENCE MANAGEMENT

DISABILITY

FMLA / LEAVE MANAGEMENT

ADA/ADAAA

WORKERS’ COMPENSATION

Insurance products and services are provided through RSL in all states (except New York), the District of Columbia, Puerto 
Rico & U.S. Virgin Islands. Administrative Office: Philadelphia, PA. In New York, benefits are underwritten by First Reliance 
Standard Life Insurance Company, Home Office: New York, NY. Product availability and features may vary by state.

Elevating The  
Customer Experience

http://www.matrixcos.com


DMEC News

38  |  www.dmec.org

2016 Employer Leave Management Survey 
Released at DMEC Annual Conference

� e 2016 DMEC Employer Leave Management Sur-
vey, the sixth year in this series, will be released during the 
DMEC Annual Conference, July 18-21, in New Orleans. 

� ree new questions in the survey cover new employer 
hot spots in this expanding � eld, which is beginning to 
add bene� t cost to administrative cost.

� e new questions — about parental leave, paid sick 
leave, and outsourcing ADA services — will explore the 
growing impact of leave mandates on employers. 

“� is survey has become an important resource to our 
industry,” noted DMEC CEO Terri Rhodes. “We continue 
to expand the questions to keep up with the complexity in 
regulation and provide feedback to our members.

Four states have paid parental leave laws: California, 
New Jersey, New York, and Rhode Island. By 2018, Califor-
nia’s Paid Family Leave program will pay 60% of wage to 
most participants for up to six weeks and 70% to low-wage 
earners. San Francisco recently passed a law requiring 

employers there to supplement the California program, 
bringing bene� ts up to 100% of pay. New York’s recently 
passed law will provide eight weeks of paid leave begin-
ning in 2018, increasing to 12 weeks by 2021. � e new 
paid sick leave for federal contractor employees, to take ef-
fect in 2017, will extend up to seven days of paid sick leave 
annually to an estimated 437,000 employees who lack this 
bene� t now. 

Employers also are experiencing a growing impact 
from the Americans with Disabilities Act (ADA), which 
is generating more leave requests now due to the ADA 
Amendments Act.

� e Employer Leave Management Survey will explore 
the diverse employer responses to managing mandated 
leaves. Nearly 1,000 professionals participated in the 2015 
survey; your participation is a valuable contribution to this 
survey in 2016! Watch your email inbox for your link to 
participate in the survey.

this would help breach the cultural 
divide between risk management and 
HR. Most employers run FMLA con-
currently with disability claims, 
including WC, creating a need for 
timely communication between risk 
and FMLA leave managers. This need 
has not driven as much collaboration 
as many of us hoped.

I have pushed for companies to 
embrace IAM during my career.  In 
three separate organizations, I found a 
way to make IAM work. I worked in 
risk management, corporate benefits, 
and HR, and in all three roles, my team 
managed WC, STD/ LTD, state and 
federal FMLA, and leave programs 
including ADA. There were different 

program nuances, but we figured out 
how to use the professional knowledge 
of all stakeholders, and we broke down 
the barriers. I know first-hand that 
there is opportunity to make the shift.  

With so much focus on the ADA 
recently, we thought this would finally 
bridge the divide between risk man-
agement and HR. In any WC claim 
involving time off from work and 
where a workplace accommodation 
process is used, the employee has ADA 
rights. Effective WC claim manage-
ment and RTW does not preclude an 
employee’s ADA rights. An employer 
that ignores this is at risk for litigation 
from the Equal Employment Opportu-
nity Commission, which is making it a 

priority to identify systemic barriers to 
ADA rights like this (see Compliance 
Memos on page 8).

IAM includes WC, period.  It is 
our duty as professionals to provide 
the best process for employees and 
minimize risk to employers. Using an 
integrated absence management pro-
cess does this best.

 Terri L. Rhodes
 DMEC CEO 

� e CEO's Desk continued from pg. 6
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DMEC Resource Guide Series Gets Upgrade

2017 Compliance Conference in Minneapolis
� e 2017 DMEC FMLA/ADA Employer Compliance 

Conference will be held at the Hilton Minneapolis in May 
2017. As attendance continues to increase each year, the 
industry has identi� ed this conference as a must-attend 
event for professionals managing FMLA and ADA com-

pliance. Recognizing the signi� cance of this conference, 
the U.S. Department of Labor used the 2016 meeting to 
unveil a long-awaited Employer’s Guide to the FMLA. 
Watch www.dmec.org for more on this important event.

sources of expertise for help with this 
constantly-growing knowledge base 
about leaves. In addition to law firms, 
many employers use third-party admin-
istrators, but there are other options. 

One of our clients described their 
approach: “We are considered a ‘tech 
only’ client.’ We use a vendor’s technol-
ogy, get their input on leave plans and 
configuration of those plans, but we 
are the initial point of contact for all 
employee leaves and requests for 
accommodations. All are processed 
through this in-house program. After 
the leave is requested, we transfer to 
the disability carrier for their piece in 
cases where that is needed.”

Their experience provided many of 
the questions and important details in 
this article.

To summarize, first your IAM 
effort must identify all the leaves that 

apply to your work sites, then you must 
have all of the corresponding tools in 
place to ensure that your compliance 
effort is running effectively.

Supervisor Buy-In
As already indicated in the check-

up questions for FMLA and ADA, 
supervisors and line managers have a 

Compliance Makeover cont. from pg. 26

Wall-to-wall updates make the DMEC Resource Guide 
Series — � e Return to Work Manual, Tools of the Trade, 
and Terms of the Trade — an immediate must-have for 
practitioners.

Forty-two absence management professionals con-
tributed their unique knowledge, experience, and insight 
to make these references authoritative. Together, the three 
books in the series provide a rich resource for solutions to 
daily professional challenges and a common language for 

professionals working together in coordinated initiatives.
� e series is loaded with visuals to help busy profes-

sionals quickly access the information they need through 
checklists, � ow charts, summary tables, sample reporting 
metrics, bar charts, links to industry-standard websites, 
and more.

To learn more about the DMEC Resource Guide Series 
and purchase your set, visit www.dmec.org/bookstore.
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MANAGE ABSENTEEISM.  
DON’T LET IT MANAGE YOU. 

THE HARTFORD’S ABSENCE MANAGEMENT SOLUTIONS

The Hartford® is The Hartford Financial Services Group, Inc. and its subsidiaries, including Hartford Life Insurance Company and Hartford 
Life and Accident Insurance Company. Administrative services are provided by the Comprehensive Employee Benefit Service Company. In 
MI, NH, NM, NC, and WY, administrative services are provided by Hartford Life and Accident Insurance Company. Home o�ce is Hartford, 
CT. Benefits are subject to state availability. 5824 NS 01/16 © 2016 The Hartford Financial Services Group, Inc. All rights reserved.

Prepare. Protect. Prevail. With The Hartford.® 

To help you navigate the complexities of absence management, count 
on us for an integrated approach to managing your employees’  
leaves, tips for improving e�ciencies, and access to resources to  
help boost productivity.

Contact your Hartford representative today or learn more at  
THEHARTFORD.COM/PRODUCTIVITY.

The Hartford® is The Hartford Financial Services Group, Inc. and its subsidiaries, including Hartford Life Insurance Company and Hartford The Hartford® is The Hartford Financial Services Group, Inc. and its subsidiaries, including Hartford Life Insurance Company and Hartford 
Life and Accident Insurance Company. Administrative services are provided by the Comprehensive Employee Benefit Service Company. In Life and Accident Insurance Company. Administrative services are provided by the Comprehensive Employee Benefit Service Company. In 
MI, NH, NM, NC, and WY, administrative services are provided by Hartford Life and Accident Insurance Company. Home o�ce is Hartford, MI, NH, NM, NC, and WY, administrative services are provided by Hartford Life and Accident Insurance Company. Home o�ce is Hartford, 
CT. Benefits are subject to state availability. 5824 NS 01/16 © 2016 The Hartford Financial Services Group, Inc. All rights reserved.CT. Benefits are subject to state availability. 5824 NS 01/16 © 2016 The Hartford Financial Services Group, Inc. All rights reserved.

Prepare. Protect. Prevail. With The Hartford.Prepare. Protect. Prevail. With The Hartford.® ® 
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on us for an integrated approach to managing your employees’ on us for an integrated approach to managing your employees’ 
leaves, tips for improving e�ciencies, and access to resources to leaves, tips for improving e�ciencies, and access to resources to 
help boost productivity.help boost productivity.

Contact your Hartford representative today or learn more at Contact your Hartford representative today or learn more at 
THEHARTFORD.COM/PRODUCTIVITYTHEHARTFORD.COM/PRODUCTIVITY..
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DMEC Career Center
Your source for integrated absence 
management jobs and career resources 

Get the competitive edge you need in today’s 
workforce and �nd your next job. 

The DMEC Career Center o�ers job seekers targeted 
career opportunities, giving you easy access to the 
top jobs in the IAM field. And, you can take 
advantage of other free career resources such as 
resume review and interview coaching. 

Set up your pro�le today.

www.dmec.org/careers
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DMEC Career Center:
Your Portal to Job Opportunities 

As you use DMEC programs to enlarge your profes-
sional knowledge and capabilities, visit the DMEC Career 
Center to see where they can take you.

� e career center is your targeted source for job open-
ings at leading corporations and vendors in disability and 
absence management. Instead of 10 million jobs that don’t 
apply to you, the career center mines your profession for the 
opportunities that you want to hear about.

� e employers who post openings in the Career Center
understand the value of your CPDM (Certi� ed Professional 
Disability Management) designation and other professional 
credentials. � ey sponsor and participate in the same con-
ferences and webinars that you attend. In short, they speak 
your language and their programs re� ect that.

Designed around quick results to � t your busy schedule, 

the center lists featured jobs on the home page. � en you can 
quickly dive into a customized search. It’s like visiting your 
favorite clothing store and discovering a rack with your name 
on it! But keep an open mind — try di� erent searches and 
look closely at the language in some of the postings. You may 
learn that employers now put a higher value on skills and 
experience that you already possess.

And employers, the DMEC Career Center is the most 
cost-e� ective tool to make a big splash and do a deep reach 
into the recruiting market you want. How o� en have you at-
tended a DMEC conference and thought, “that’s the person 
I want, but this one is locked into a job right now; how can 
I � nd more people like this?” � e answer is, they're on the 
career center right now looking for you! 

http://www.DMEC.org/careers


AbsenceSoft

FREE TRIAL!
absencesoft.com

AbsenceTracker

Automate absence management with

Because Your
Sticky-Notes-and- 

Spreadsheet System 
Isn’t Exactly Air Tight

Software to manage FMLA,  
ADA, disability, worker’s comp  

and state leaves

Legally  
compliant

Ridiculously  
easy to use

http://www.absencesoft.com
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TAKE ADVANTAGE OF 
YOUR MEMBER BENEFITS

As a DMEC member, you have access to a wide 
range of trusted tools, resources, and networking
opportunities, including:

· 20+ free webinars per year
· Opportunity to participate in your local chapter
· Five issues of @Work magazine
· Discounts on events and resources
· White papers and case studies
· And much more

Get the tools you need to increase employee 
productivity and minimize lost work time. 

Access your DMEC benefits today.
www.dmec.org/member-benefits

huge role to play. They are usually 
among the first people in the organiza-
tion to be aware of a potential FMLA 
or WC claim, or the need for a reason-
able accommodation due to an employ-
ee’s medical condition. 

Well-trained managers can quickly 
spot these issues and call in the com-
pany specialist to manage the case 
appropriately. Managers need to under-
stand the low threshold for triggering 
employee rights under all of these laws 
and the importance of confidentiality 
about employee medical conditions.

Conclusion
Install your last-ditch defense first: 

ensure that no employee terminations 
are approved until a full review has 
been conducted to rule out potential 
conflicts with FMLA, ADA, or state 

and local leave and disability laws. 
Then coordinate between all your IAM 
programs to avoid undermining your 
organization’s compliance with FMLA, 

ADA, and other leave programs. And 
finally, train and equip managers and 
supervisors to play their important role 
at the start of claims.

Unum offers unequalled experience with disability 
claim and leave management, ADA and FMLA 
compliance, and return-to-work practices. We’ll 
partner with you to maximize your productivity —  
and help absence concerns fade away.

Learn more at unum.com/fmla

© 2015 Unum Group. All rights reserved. Unum is a registered trademark and marketing brand of Unum Group and its insuring subsidiaries.  
Insurance products are underwritten by the subsidiaries of Unum Group. |  NS15-209
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Index of 
Advertisers CONCERNED ABOUT 

COMPLIANCE?
Bolton & Company is a full-service 
insurance brokerage firm licensed in all 
50 states. Services include:

EMPLOYEE BENEFITS
 » Long-Term Disability
 »Short-Term Disability
 »State Disability

PROPERTY & CASUALTY
 »Workers’ Compensation
 » Employment Practices Liability
 »General Liability

CONSULTING
 » Ergonomics
 »OSHA Compliance
 »Drafting/Updating FMLA
Policies, Procedures & Forms

For more information, please contact:

John C. Garner, CEBS, CLU, CFCI, CMC, GBA, RPA
Chief Compliance Officer

(626) 535-1446  |  jgarner@boltonco.com

John is National Legislative and Government Affairs 
Advisor to DMEC. He is considered an expert in 

disability, FMLA and ADA issues.

Bolton & Company 
3475 E. Foothill Blvd., Suite 100, 

Pasadena, CA 91107
www.boltonco.com  |  License #0008309
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FULL CONFERENCE  
PROGRAM  

AVAILABLE IN APRIL

REGISTER TODAY FOR THE PREMIER 
CONFERENCE FOR ABSENCE, DISABILITY, 
AND RETURN TO WORK PROFESSIONALS.

At the 2016 DMEC Annual Conference, you will:

GAIN INSIGHTS from those on the front line. Employers from a variety 
of organizations will share real-world experience and case studies, giving 
you expert knowledge on how to address  the complex issues you are 
facing in your organization. 

SHARE IDEAS with peers and executive thought leaders from across the 
country during your choice of 50 scheduled sessions and events. 

TAKE BACK proven strategies, actionable ideas, and tested program 
models to assist with the development and implementation of cost-
saving programs in your company. 

Plan to join us July 18-21 in New Orleans. Group discounts 
are available. 

REGISTER TODAY AT WWW.DMEC.ORG/ANNUAL-CONFERENCE

DIAMOND SPONSOR PLATINUM SPONSORS

WWW.DMEC.ORG/ANNUAL-CONFERENCE



