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Disclaimers
 There is a lot of information to cover.
 This information is intended for educational 

purposes only.
 This information is not intended to provide legal 

advice and does not substitute for advice of 
counsel.
 The information within this presentation is 

current as of August 2nd, 2023.
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Jurisdictions that Prohibit Year-End Forfeiture of 
Vacation (“Use it or Lose It”)
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PTO: The Best (or Worst) of Both Worlds?

PTOVacation PSST

Using a PTO Policy for PSST
Works Best For:
• Professional/non-production environment

• Mainly exempt population

• Single-state employers

Pros
• Administrative ease
• Employee optics
• Potential lower cost with overall bank of time (in wages and 

business disruption)
• Adaptable for growing list of mandatory PTO jurisdictions 

(e.g., Maine, Nevada, Illinois effective 1/1/2024)

Using a PTO Policy for PSST

Cons
• Higher cash-out liability upon termination
• Limits employer ability to curb leave abuse
• PTO must exceed amount of most generous 

PSST 
• Limited ability to track and report 
• Broader employee coverage
• Multi-state structural challenges
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Using a PTO Policy for PSST

Beware Of:
• Cannot force use under many 

jurisdictions, even for qualifying 
absences

• Attendance policies (points-based 
attendance may not work)

• Jurisdiction-specific requirements

How to Manage a Single PTO Bank
Option 1: Express Lane
• Treat entire bank as 

protected
• No tracking of PSST 

hours
• All rules apply 

universally

Option 2: Scenic Route
• Portion of bank 

protected
• Must track and 

protect PSST hours
• Must manage 

jurisdiction specific 
rules

Jurisdictional Speed Bumps

• PTO cannot be used for PSST compliance in 
Santa Monica, CA

• No PSST sub-bank in New Jersey, possibly 
Tacoma, WA, and possibly Minnesota (effective 
1/1/2024)

• Confusing intersection with kin care laws (e.g., 
California)

• Rate of pay definition may vary (e.g., Colorado, 
California)

• No carryover or accrual caps…!? (e.g., New 
York, Washington, New Mexico)
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How to Unbuckle the Banks Roadmap

Jurisdictional 
Coverage 
Analysis

Choose Policy 
Structures

Dismantling 
Existing Plan

Policy 
Drafting

Change 
Management

1. Jurisdictional Coverage Analysis
 Employee Headcount

 Nationwide/globally 
 In the jurisdiction
 “Covered” employees

 Brick and Mortar Presence (?)

 Employee Eligibility 
Requirements
 Hours worked  
 Primary place of work 

 Eligible Employee Exclusions
 FLSA exemption status
 Certain part-time employees 
 Seasonal or temporary 

employees 
 Occasional basis”
 Unique geographic 

considerations (e.g., Cook 
County “opt out” 
municipalities, Los Angeles 
neighborhoods, Seattle zip 
codes)

2. Choose Policy Structures
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 Accrual v. Frontload
 Annual Carryover v. Maximum Bank
 For other provisions, a one size fits all v. “base” policy 

with exceptions
 Covered reasons
 Covered family members
 Waiting periods for new hires 
 Increments of use
 Advance Notice for Absences
 Documentation/Verification 

 Identify where the exceptions will be documented 

3. Policy Drafting: High-Level Decisions

Consult with experienced legal counsel to confirm that your policy 
satisfies all requirements based on the structure of your PSST plan and 
your covered jurisdictions.

3. Policy Drafting: 
Jurisdiction-Specific Policy Requirements

This list is not necessarily comprehensive. Consult with experienced legal 
counsel to confirm that you have addressed all required and/or 
recommended policy provisions based on the structure of your PSST plan 
and your covered jurisdictions.

Some examples include (this list is not 
comprehensive): 
 Colorado: PTO Disclaimer Language 
 Illinois: Notice of Rights Attachment
 Bloomington/Minneapolis/St. Paul, 

MN: Notice of Rights Attachment
 Philadelphia, PA: 

 Notice of Rights Attachment

 New York City: 
 Confidentiality
 PTO Disclaimer Language 

 Washington, Seattle & Tacoma:
 Definition of a benefit year (if other 

than calendar year)
 Verification procedures

 Seattle, WA:
 Tier size of the employer
 Rate of pay

4. Dismantling Existing Plan Options
 Plan elimination – No or limited payout

 Employee morale issues
 Jurisdictional limitations (not permitted in some areas)
 Significant advance notice prudent

 Create legacy banks*
 Freeze current balance
 Limited utilization (i.e. medical LOA only)
 Liability may diminish over time as balance is utilized

 Cash out existing time
 Financial impact

 Grandfather plans
 Continued accruals for limited population
 New plan for EEs hired after X date

 Balance dispersion into new program
 Synthesis of vacation and paid sick requirements

*If employees can continue 
to access legacy banks 
during employment, consult 
with experienced tax counsel 
about Section 409A deferred 
compensation issues
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5. Change Management
 Develop timeline – rollout date
 Employee communication (identify proper amount of notice)
 Build system integration (shop for more sophisticated payroll or 

timekeeping system?) 
 Train applicable staff
 Policy publication
 Individualized final communication about what is happening with 

bank
 Identify resource to monitor all new PSST legislation
 Create compliance guide (policy exceptions, rate of pay, 

requiring use of PSST/vacation during leaves)

200+ EMPLOYEES
IN 5 LOCATIONS

CASE STUDY

CHARITABLE 
GIVING10%CLIENT 

RETENTION95%

YEARS

LOOKING OUT FOR YOUR 
FUTURE FOR MORE THAN

40
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 Issue:
 Re-design PTO policy to comply with PSST laws 

in multiple jurisdictions.

 Complication:
 Maintaining a PTO bank that meets the needs 

of multiple jurisdictions while maintaining 
flexibility in how employees choose to use their 
PTO

 Initial executive team recommendation:  
Separate Vacation and Sick banks.  Deduct 
40 hours from PTO to put into a sick bank, 
which (by law) can only be used for sick time
 Yikes!  Healthy employees will not be 

happy with this option!!  What’s option B?

Case Study – Current State
• Current state

One PTO bank for sick and vacation
40 hours of unused PTO could roll-over 
into a separate PTO “roll-over’ bank; 
maximum bank accrual = 120 hours
Believed to be compliant with WA and 
OR PSST

Minimum accruals
Roll-over requirements
BUT, had not been treating as 
protected

Identified not compliant with CA and AZ 
PSST, nor State laws prohibiting  PTO “use 
it or lose it” 

0

Case Study - Options
 Option 1: Front Load PSST and maintain current PTO accruals 

 Do not subtract perceived “vacation” time from employees

 Option 2: Flex PTO + PTO
 Front load Flex PTO bank with 40 hours protected PTO
 Maintain current PTO accruals in regular PTO bank

 Option 3:  Unbuckling PTO into Sick bank and Vacation bank
 Option 4:  Unlimited PTO
 Option 5:  Do nothing
 Option 6:  Maintain current PTO and add “sick leave” code 

• Core value of Have Fun and Live Well, FRESH program: How do the 
options reinforce healthy living, work-life-balance, and reward that 
lifestyle?

• Impact of the options to TPG’s employment value proposition (+/-) 
for new and existing employees. Particularly in light of the tight 
labor market.

 Identify the option that allows employees to maintain choice in how 
they access all accrued hours 

Case Study – PSL Considerations
0
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Case Study – Our Process  

Case Study – Our Process  

Case Study – Our Process  
OPTION:  ACCRUE PSL BY SUBTRACTING FROM PTO
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Case Study – Recommendation & Decision

 One PTO bank:
 Add Sick-PTO code to HRIS system
 OR/AZ

 Only hours coded as Sick-PTO are protected, up 
to 40 hours

 WA non-Exempt & CA
 Only hours coded as Sick-PTO are protected, 

but no 40-hour cap
 Rational:  Risk is low for abuse of protected 

bank.  Employees using excessive sick time likely 
due to 1) ADA accommodation, 2) intermittent 
leave, 3) other protected leave, or 4) 
performance issues

Lessons Learned
 If I could do it all again….

 Contact Stephanie earlier in the process! 
 Start with asking: How can we maintain our current PTO model and comply with PSST 

(this could save you time)
 Evaluate fewer options

 Document PSST requirements by location

 Consider core values, culture, and sick & leave time statistics

 Role out changes to leadership team first, followed by employees

 Ensure leaders understand how PFML and PSST are different from one another

 Made the same recommendation
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Appendix –
Case Study Samples

Case Study’s Decision Matrix Sample

This document was prepared specifically for the Case Study and is not 
intended to be universally applied. 

Case Study Communication Plan
 Present issue & recommendation to Executive Leadership 

Team
 Present final decision to all people leaders
 Provide talking points to people leaders
 Multiple announcements in weekly Tribune
 Huddle announcements
 Periodic reinforcement messages to use “sick code”

 Careful to not infer employees are required to apply sick 
code

 Employee handbook policy updates
 Required notices distributed during onboarding
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Case Study Change Announcement 
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