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Managing the Interactive Process 
When Disability & Discipline Collide



Today’s Topics
 ADA Compliance - a Brief Overview
 The Disability Interactive Hallway®
 How the Hallway Works when Performance or Discipline Issues are 

at Play
 Making Reasonable Accommodation Decisions
 More scenarios
 Questions & Answers



Conference Materials
 Visit www.shawhrconsulting.com

 Click on: “Click Here to Download Conference Materials” 

 Type in the conference code DMEC24Discipline, as well as your email, 
and click Submit. 

 Information is located at bottom of table of contents handout.

 An automatic download will start.



 I have not read your Personnel Rules or  Collective Bargaining 
Agreements and best practices may conflict with your organization’s rules 
or policies, so 

 Before changing any practices, you are encouraged to consult with your 
legal counsel to determine if there are any meet and confer obligations 
and/or regulations that must be taken into consideration before changes 
are made. 

 I am not an attorney. 
 I knowingly violate every PowerPoint rule – so that you have a tool and 

resource that you can reference in the future. 
 Enjoy!

General Information
on Session



The Disability 
Interactive Process 

Hallway
WHEN DISABILITY & DISCIPLINE COLLIDE



ADA Obligations 
Mandates of the Employer: 

1. Employers must engage in a timely good faith interactive process, 
and

2. Employers must provide reasonable accommodation 

Each is a stand-alone statutory obligation

Federal - 42 U.S.C. § 12112 et seq. (1990)



The 3 typical ways an employer is triggered to start a timely good faith 
interactive process: 

1. Request for Accommodation
 Applicant or employee verbalizes concern, regardless of the specific words they may use

2. Perception (Observation) of disability / Impacting work
 Performance changes
 Attendance problems / changes
 Rumors, with an impact on work performance or availability

3. Knowledge of work restrictions / functional limitations impacting work
 Medical Note listing work restrictions

Eligibility



 When triggered, you must start a timely good faith interactive 
process
 Pause discipline
 Just because you start the disability interactive process does 

not mean you believe that they need, or entitled to, 
reasonable accommodations
 You want to use the right tool

Eligibility



You MAY NOT ask questions to determine if a person is disabled, 
such as:

 What disability / condition they have / claim to have
 What treatment (medication, therapies, etc.) they are receiving
 If they have had a workers’ compensation injury in the past
 What medication they are “on” 

Eligibility



Human Resources / Risk Management WILL ask:

 For a note from a Health Care Provider indicating:
 Covered Disability: Has a serious medical condition that impacts 

their ability to perform one or more of the essential functions of their 
job

 Did the disability cause the alleged performance / attendance 
issues? 

 Work Restrictions / Leave Needs: What are their work restrictions / 
functional limitations / leave needs

 Duration: What is the duration of work restrictions / functional 
limitations / leave

Eligibility



Cases help us understand how Discipline and Disability interact:

 Gambini v. DaVita (Federal 9th Circuit Court of Appeals) 
 Court record found: “Conduct resulting from a disability is part of 

the disability and not a separate ground for termination.” Triggers: 
Request and Knowledge

 Castaneda v. Board of Education of the City of Chicago (2019)
 Court record found: “ …if the facts of a situation are such that you 

would reasonably perceive the person as disabled under the ADA, 
then you should act accordingly.” Triggers: Perception

Discipline & Disability



What We Feel: 
 Pausing discipline can be frustrating
 There is a perception that starting the disability interactive process will 

add more time to the process.
 Not all doctors tell the truth

What We Know: 
 Trust the process! We will show you the process today!  
 You will never regret doing this right. I will bet a steak dinner on it! 

Discipline & Disability



Understanding the…
DISABILITY INTERACTIVE PROCESS



Interactive Process
Statutory Obligation # 1: 
Provide a timely good faith interactive process



Mandates of the Employer Breakout: 

 Employers must engage in a 
 Timely: 

 When triggered, you know it and you start the process
 Don’t intentionally or unintentionally delay – take the time that is needed to 

do good work and find the right answer
 Good Faith: Do the work to find a YES, your goal is to find reasonable 

accommodations regardless of the person
 Interactive Process: Engage in the steps needed to support you and the 

employee to understand each other’s opinions and gather needed data 
to support decision-making. The “Hallway!” 

ADA 



Use the Disability Interactive Process to gather data to determine 
if the claim/perception is accurate 

Did their disability make them do it? 

When Triggered





Gather Data: Obtain Clear Medical Work Restrictions; May determine 
an Essential Functions Position Analysis® (EFPA®) document needs to 
be created

Research Accommodations: Call/email/discuss with employee and 
supervisor the restrictions and begin exploring accommodation 
ideas

Schedule Meeting & Prepare: Schedule meeting and invite the right 
people to attend; confirm attendance in advance; prepare notes 
for meeting; meeting and make decisions

Do What You Said You Would Do: After meeting, implement 
decisions; do what was said would be done

Door #1

Door #2

Door #3

Door #4

Disability Interactive Process Hallway



 It is okay to have concerns about the legitimacy of the claim of 
disability, be candid about your concerns at the start
 Be open to being incorrect, know you must provide a good-

faith interactive process, regardless of your concerns
 Understand you must use the interactive process to confirm 

your assumptions
 Pause discipline and know that you may revise charges if the 

disability is impacting the employee  

When Triggered



Be assured: 

 The Disability Interactive Process & Progressive Discipline both have 
the same goal and needed outcome = performance standards 
being met. If the employee cannot meet performance or safety 
standards, they will be separated – medically or disciplinarily. 

 Difference is how the employee gets there – what TOOL is used: 
 Disability Interactive Process 
 Disciplinary Process

Reality Check 



Remember WHY we do discipline. 

It is not to terminate employees. 



So, when triggered with a request, perception or 
knowledge that a disability may be impacting 
performance… 

Get into the Disability Interactive Process Hallway! 



The Foyer
Discuss with Employee: 

• What triggered the pause in discipline and the Hallway being opened?  

• Do you have concerns with their claim?  

• What parts of their performance matter does the employee believe relates to their 
disability? 

• What do they need to do? 

• What will you do?

• Send letter to document conversation (sample 2)

• Move down the Hallway

• Don’t underestimate the power of this step! 



Template Introduction Letter - Discipline (sample 2)

The Foyer



The Foyer

Template Introduction Letter - Discipline (sample 1)

Customize the language in the letter to address 
performance management specifically



The Foyer
Template Introduction Letter - Discipline (sample 2)

Ensure it is clear performance management 
will be paused while this process continues



The Foyer

Template Introduction Letter - Discipline (sample 1)

Document what you discussed and what they agreed to do next



The Foyer

Template Introduction Letter - Discipline (sample 1)

Be specific about what will happen next: 
Medical Questionnaire will be sent or is attached



The Foyer

Template Introduction Letter - Discipline (sample 1)

Explain what will happen after sufficient 
medical data is obtained



The Foyer

Template Introduction Letter - Discipline (sample 2)

If you have concerns about legitimacy, 
be candid about this



Gather Data: Discipline / Disability Questionnaire – TODAY’S FOCUS

Research Accommodations / Share Information Received: Share 
the completed questionnaire answers. 

Schedule Meeting & Prepare: Schedule meeting and invite the 
right people to attend; Prepare meeting notes and be prepared 
to discuss what is medically possible and what is not. 

Do What You Said You Would Do: After meeting, implement 
decisions; do what was said would be done – which might include 
preparing for separation or a full return to work.

Door #1

Door #2

Door #3

Door #4

Disability Interactive Process Hallway



What happens at Door #1?
Obtain Necessary Documentation/Information

 Medical report with: 
 Serious medical condition impacting work and performance

- Yes/No answer
Were performance issues related to disability? 
Clear work restrictions & duration
 Leave needs & duration

 Essential Functions Position Analysis® (EFPA®)
 Understand and document the Essential Functions of the  job 

description/classification and the particular assignment

The Hallway: Door #1



 If more than one performance deficiency, you’ve 
established what actions/behaviors or performance 
deficiencies claims are related to their disability
 Make two lists:

 Related to disability; start the The Hallway
 Not related to disability; continue discipline (is this enough)

 Only once you have this list – start clarifying medical 
need for work restrictions/functional limitations for 
disabilities 

The Hallway: Door #1



Don’t Cut Corners… Prepare and Send a 
Questionnaire for Health Care Provider to Complete  

 Sample Questionnaires Discipline: 
 Discipline / Disability Questionnaire (sample 3)
 Intermittent Leave Questionnaire (sample 4)

The Hallway: Door #1



The Hallway: Door #1
Template Discipline / Disability Questionnaire (Sample 3)



The Hallway: Door #1

Template Discipline / Disability Questionnaire (sample 3)



The Hallway: Door #1

Template Discipline / Disability Questionnaire (sample 3)



The Hallway: Door #1

Template Discipline / Disability Questionnaire (sample 3)



The Hallway: door #1
Long-Term Intermittent Leave (sample 4) 



The Hallway: door #1

Long-Term Intermittent Leave 



The Hallway: door #1

Long-Term Intermittent Leave 



The Hallway: door #1
Long-Term Intermittent Leave 



The Hallway: door #1
Long-Term Intermittent Leave (sample 4) 



The Hallway: door #1
Long-Term Intermittent Leave (sample 4) 



The Hallway: door #1

Long-Term Intermittent Leave 



The Hallway: door #1
Long-Term Intermittent Leave (sample 4) 



What you’re thinking…

 The employee won’t get this questionnaire completed 
 The employee’s health care provider could lie 
 We won’t accept the responses anyway 

The Hallway: Door #1



Trust the Process:

 You are in good-faith. You want to know the truth. 
 You have tools, but first you need to give the employee’s health care 

provider a chance 
 Follow-up questionnaire 
 Conclude the interactive process if no data is provided to support 

claims
 Fitness for Duty

 This is not only good process. It is strategic. 
 EEOC Guidelines
 Credibility and weight of different types of data

The Hallway: Door #1



Requesting Medical Related Information
EEOC Says:



How to Get the Questionnaire Returned?

 It’s all about the process: 
 Prepare the questionnaires using our template cover letters
 Email / Fax to Health Care Provider or via the employee 
 Call Provider’s office to confirm receipt

 Get the name of the person who you talk with and document it
 Follow-up with Provider’s office if not returned  

 Ask for the same person, and she/he will help get it done (so you stop 
bothering them)

 Set clear timelines for returning the questionnaire. 

The Hallway: Door #1



The Hallway: Door # 1
What ifs:  

 Scenario # 1 - Questionnaire is not returned and the organization is unsure 
if the employee has a disability and/or is concerned about litigation

 Scenario # 2 - Questionnaire is not returned and the organization has ZERO 
belief that there is a real disability at play 

 Scenario # 3 – Questionnaire is returned and says employee is NOT 
disabled and that her performance was NOT related to a disability 

 Scenario # 4 – Questionnaire is returned and states that the employee’s 
medical conditions caused the performance issues. All of them.   



Scenario # 1 
No Questionnaire Returned = Need FFD 



The Hallway: Door # 1
When a Questionnaire is NOT Returned on a Disciplinary Matter, 
When is a Fitness for Duty Recommended? 

 What was trigger? 
 Verbal request: Usually suggest Closing the Interactive Process 

with (Sample 5) 
 Perception: If safety concern, FFD will usually be a requirement. If 

performance only, and EE is denying a disability, usually 
recommend Closing the Interactive Process with (Sample 5) 

  Knowledge: When you have a health care provider’s note, 
usually you must Override it with an FFD (Samples 6 and 7)



Fitness for Duty Examinations
What is an FFD Examination?

Employer can coordinate a Fitness for Duty examination with a qualified Health Care 
Provider (physical or mental impairment) in the event that they determine that the 
need to do so is job related and consistent with business necessity (42 USC § 
12112(d)(4)(A), 42 USC § 12101 et seq. (ADA); and there are objective facts that:

 Safely: The employee may have a medical condition that could result in a direct 
physical threat or other liability to themselves, a co-worker or the public.

 Fully: The employee may have a medical condition that impacts their ability to 
perform the essential functions of their classification fully and it is unclear as to 
what type of reasonable accommodation is necessary.



Scenario # 2 
No Questionnaire Returned (and ER has 
zero belief disability is at play) = Close Down IP! 



The Hallway: Door # 1
When No Supporting Medical is Received on a Disciplinary 
Matter and…
 No perception of disability
 No documentation provided from any health care provider
 Comfortable concluding the interactive process and 

restarting discipline…
Close down the Hallway with a Closure Letter 

(sample 5)



Scenario # 3 
Questionnaire Returned = Not Disabled



Medical Questionnaire Completed and indicates:  
NOT Disabled 

 Send Notice of File Closure (sample 8)
 Restart Discipline/Termination proceedings

The Hallway:  Door #1



The Hallway: Door # 1
Customize Notice of File 
Closure (sample 8)



Scenario # 4  
Questionnaire Returned = Disability 
Caused ALL Performance Issues



The Hallway: Door # 1
Questionnaire is Returned and says ALL Disciplinary Matters are 
related to a disability. What do you do?  
 First Ask: 
 Do you believe the reporting? 
 Is the provider credible? 
 Was there a belief that something might be going on? 
 What does the report say? 
 Is this enough? 

 Options: 
 Proceed with an interactive process meeting. 
 Fitness for Duty Examination



Gather Data: Discipline / Disability Questionnaire

Research Accommodations / Share Information Received: 
Share the completed questionnaire answers. 

Schedule Meeting & Prepare: Schedule meeting and invite the 
right people to attend; Prepare meeting notes and be 
prepared to discuss what is medically possible and what is not. 

Do What You Said You Would Do: After meeting, implement 
decisions; do what was said would be done – which might 
include preparing for separation or a full return to work.

Door #1

Door #2

Door #3

Door #4

The Disability Interactive Process Hallway



Reasonable Accommodation
Statutory Obligation # 2: (Long-Term 
Restrictions/Accommodations)
Provide Reasonable Accommodations



Reasonable Accommodation
When Discipline and Disability are intertwined, 
remember that a reasonable accommodation 
supports the employee to successfully perform their 
job. A reasonable accommodation mitigates their 
performance deficiencies, does not forgive them. 



Reasonable Accommodation
Traditionally, what makes an accommodation 
REASONABLE:
1. Provides the employee/applicant with a SAFE work environment
2. Allow the employee/applicant to perform the FULL set of 

Essential Functions of their position.

Technically:
 Undue Hardship (29 CFR §1630 app. §1630.15(d)) (1996)
 Direct Threat (42 U.S.C. § 12113(b); see 29 CFR §1630 app. §1630.2(r))



Making Decisions
Trial Accommodations: If unsure if an accommodation will support an 
employee to FULLY perform his job, don’t be afraid to trial the 
accommodations

1. Clarify and document what a “successful accommodation plan will 
look like and/or produce 

2. Identify when the plan will be reviewed / checked-in on
3. Discuss and document what happens if the accommodations don’t 

work so there are no surprises

Note: Trials don’t work when concerned for SAFETY of accommodation 
ideas 



Reasonable Accommodations
An employer is not required to:

 Lower quality or production standards
 Provide personal use items (such as glasses or hearing aids)
 Create a new position / create permanent “light-duty” 
 Displace (bump/layoff) other employees 



In Closing…
Remember: 

• It is okay to have concerns about the legitimacy of the claim of 
disability, be candid about your concerns at the start

• Be open to being incorrect, know you must provide a good-faith 
interactive process, regardless of your concerns

• Understand you must use the interactive process to confirm your 
assumptions

• Pause discipline and know that you may revise charges if the 
disability is impacting the employee  



In Closing…
Be assured: 

 The Disability Interactive Process & Progressive Discipline both 
have the same goal and needed outcome = performance 
standards being met. If the employee cannot meet performance 
or safety standards, they will be separated – medically or 
disciplinarily. 

 Difference is how the employee gets there – what TOOL is used: 
 Disability Interactive Process 
 Disciplinary Process



So, when triggered with a request, perception or 
knowledge that a disability may be impacting 
performance… 

Get into the Disability Interactive Process Hallway! 
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THANK YOU
www.shawhrconsulting.com  | training@shawhrconsulting.com
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